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and feelings in which white interests played no part” (12-13).

Following the Civil War, some black horsemen utilized the relatively independent status they had gained during the
antebellum era as a jumping off point to secure economic agency. As Mooney explains, “Postbellum black horsemen
achieved prosperity and respectability and commanded attention in the African American press. exercised an old but
unwritten American right – the right to tell a heroic story that promised a better future” (14). This alarmed both the white
working class – who were now becoming jockeys in increasing numbers – as well as racing’s most powerful owners. As
Mooney emphasizes, “They [the white community] saw evidence of the emergence of a proud corps of black racehorse men
poised to claim a freedom that entailed respectability and even equality. More unsettling still, they came to believe that those
men’s example inspired African Americans to resent the constraints placed on their freedom and to reject the codes that kept
them subordinate” (15). Thus, starting at the turn of the 20th Century, white jockeys and owners used a combination of
violence and licensing procedures to systematically expel black men from the racetrack. (225)

Themes of the Book
The Importance of the Horse Track for Wealthy White Men in the Antebellum Era

Horseracing became a dominant part of upper-class white society during the antebellum era. Mooney emphasizes how
“Affluent and aspiring young men learned to see in racing and its codes the pleasures and demands of mature manhood”
(23). “The men in the nation’s corridors of power, Northern or Southern, Democrat or Whig, spoke the language of the
racetrack fluently or knew and respected men who did” (27). By 1830, there were horse races in virtually every state east of
the Mississippi, with some states like Virginia boasting more than a dozen tracks. (23)

Wealthy southerners especially valued the racetrack. For them, horse racing “illustrated how a slave society could both
preserve itself and thrive… demonstrated the power of Jacksonian slaveholding society and justified the immunity it should
enjoy from Northern interference” (27). White owners often allowed their slaves to attend and participate in the races because
including them “bolstered the existing order. Masters used race days to demonstrate that their power was rightful or at least
inevitable” (37).

The track also “was one of the masculine rituals that smoothed the edges of class differences in the raucous world of
Jacksonian politics. For southerners, the racetrack not only eased class tension but strengthened the ties that bound free
men in a slave society” (34).
Additionally, as tensions deepened throughout the nation in the lead up to the Civil War, “racing provided a welcome cohesive
force for wealthy and prominent men from both North and South” (29). This was epitomized by the dynamic between Senator
Rufus King of New York – a public voice for Northerners fighting against slavery’s spread – and Senator John Randolph, who
fiercely opposed federal intervention in the slavery question. Despite their rivalry, the two attended horse races together. (30)

Throughout his time working as a research assistant this fall, Charles impressed me with his professionalism, his ability to follow
instructions and ask for elaboration where necessary, and his good sense with regard to planning his schedule and committing
only to what he thought he had the ability to deliver upon. Charles has graciously agreed to continue reading books on race and
sports for me over the summer and into the fall semester.

For all of these reasons, I expect Charles to make an excellent judicial law clerk. He is very smart and writes well. He is
intellectually curious, articulate, and hard-working. He is good at time management, is well-organized, and is eager to please. I
have also found Charles personally amiable in our many interactions with one another: Charles is cheerful, pleasant, mature, and
thoughtful. Indeed, about the only flaw in his character that I have detected is his allegiance to the New York Yankees. If you are
prepared to overlook that flaw (or perhaps don’t even regard it as a flaw), I am confident that Charles would make a fantastic
judicial law clerk. I recommend him to you with great enthusiasm.

Yours sincerely,

Michael Klarman

Michael Klarman - mklarman@law.harvard.edu - 617-495-7646
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June 11, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

I am happy to write in support of Charles Sonenclar, Harvard Law School class of 2024, who is applying for a clerkship in your
chambers. Charles is an extremely talented, conscientious, and socially committed law student who will make excellent
contributions to chambers and to the legal profession. I recommend him to you with the greatest enthusiasm.

I have been fortunate to get to know Charles well through his participation in both my “Capital Punishment in America” course and
in the separate “Capital Punishment Clinic” for which the course is a prerequisite. The course, despite my editing efforts, carries a
very large reading load of heavily doctrinal material. Charles was always extremely well prepared and engaged in class; his
answers to my questions and his own questions were always among the most incisive in the class (and indeed, in the many times
that I have taught this course). He had a dogged determination to dig deep until he understood all the difficult corners and
nuances of what we were studying, but he also demonstrated the rare ability to see the forest as well as the trees. I was not at all
surprised when Charles’ blind-graded exam earned an “Honors” grade. I always test heavily on the law of federal habeas corpus,
both because I spend two solid weeks on this complicated doctrine and because it tends to separate the sheep from the goats, so
to speak. Charles demonstrated excellent mastery of this dense and difficult body of law, an accomplishment even more
impressive in light of the fact that he had not yet taken Federal Courts, the only other course that goes into detail on this topic. It is
worth noting that my capital punishment course goes into depth with regard to not only death penalty-specific issues, but also key
issues in the non-capital criminal process, such as jury selection, effective assistance of counsel, and general federal habeas
standards, among others—all topics that will serve Charles well as a judicial law clerk.

Charles also enrolled in the smaller Capital Punishment Clinic during the winter and spring terms, where he worked at a clinical
placement with the Philadelphia Capital Habeas Unit (part of the Federal Community Defender Office for the Eastern District of
Pennsylvania), full-time and in-person during the winter term and then part-time and remotely under my supervision during the
spring term. I was extremely impressed with Charles’ deep dedication to the enterprise and his excellent grasp of the issues that
he worked on, especially during the challenging and emotionally draining period when he was working on a client’s case while a
death warrant was pending. His supervisor at the Philly CHU was delighted with Charles’ work, writing: “Mr. Sonenclar was a joy
to work with, and all lawyers reported enthusiastic feedback.” On every single one of more than a dozen metrics, Charles’
supervisor rated him 10 on a 10-point scale (this is not at all a given or even very common at that office or any other that we place
students with in the clinic).

Charles’ excellent work in my course and clinic are reflective of his more general academic performance at Harvard Law School,
where he has received “Honors” grades in every course he has taken. This is remarkable, given that Charles transferred to HLS
after his first year at George Washington Law School. Harvard is a large and labyrinthine institution, and for someone to come in
as a 2L and perform so superlatively is no mean feat. Moreover, Charles took on a significant load of extracurricular commitments
—as a research assistant, journal editor, and pro bono advocate for tenants. Clearly, Charles has a tremendous work ethic, as
well as an impressive ability to adapt quickly to new and demanding circumstances and to multitask and manage his time
extremely well.

In addition to these important skills, Charles also brings essential personal qualities to bear. Sadly, in these polarized times, there
are many bright students who are simply unable or unwilling to consider points of view different from their own. Charles brings a
welcome thoughtfulness and openness to his legal studies. Having grown up quite close to Newtown, CT, where the Sandy Hook
school shooting took place, Charles came to law school with the goal of becoming a prosecutor and spent his first summer
interning at the U.S. Attorney’s Office for the District of Connecticut. But that did not stop him from enrolling in my Capital
Punishment course and clinic, where he worked tirelessly for clients convicted of heinous murders. Charles is the farthest thing
from an ideologue; he is a deep and empathetic thinker who is open to experience and to hearing the perspectives of others. He
is also simply a lovely person. Despite a steely work ethic, he is soft-spoken, earnest, and low-key. He will clearly get along well
with all in chambers and be a wonderful ambassador around the courthouse. I am confident that Charles will make superb
contributions as a law clerk in any chambers lucky enough to have him. I urge you to give his application the most serious
consideration.

I hope you find these comments helpful. If I can be of any further assistance, please do not hesitate to contact me by telephone at
(617) 496-5457, or by email at steiker@law.harvard.edu.

Sincerely,

Carol Steiker
Henry J. Friendly Professor of Law
Harvard Law School

Carol Steiker - steiker@law.harvard.edu - 617-496-5457
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Charles Sonenclar 
1585 Massachusetts Avenue, Cambridge, MA 02138 | 203-257-8447 | csonenclar@jd24.law.harvard.edu    

 
Writing Sample 

Below are sections from a federal habeas motion that I drafted during my externship with the 
Federal Community Defender Office for the Eastern District of Pennsylvania. My client was originally 
on death row until the state supreme court invalidated the capital punishment statute (11 Del. C. § 
4209) for violating the Sixth Amendment. My client was then resentenced to life without parole 
(LWOP), and the LWOP sentencing provision is within the same statute – § 4209 – that the state 
supreme court struck down. I wrote an argument that this statute is not severable, and that because the 
court found part of the statute to violate my client’s Sixth Amendment rights, the entire sentencing 
statute violates my client’s Sixth Amendment rights. Therefore, I assert that my client has a right to be 
sentenced under a different, constitutionally valid statute.  

The excerpts below are my original work: the only changes are minor redactions to protect the 
client’s privacy. The Defender Office is planning to file the completed motion later this summer.  
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THE PARTIES 
 

1.   Petitioner, , is an indigent prisoner under sentence in the 

State of Delaware, convicted of murder in the first degree, for which he is serving a sentence of life 

without parole. 

2.  Respondent, MONROE B. HUDSON, is Commissioner of Correction for the State 

of Delaware. He is Petitioner’s ultimate custodian and is responsible under state law for carrying 

out Petitioner’s sentence. 

3.  Respondent, KATHY JENNINGS, is the Attorney General for the State of 

Delaware. She is the chief law enforcement officer for the State of Delaware. 

STATEMENT OF THE CASE 

20.  Petitioner’s sentencing statute – 11 Del. C. § 4209 – has a complicated history but 

one that materially affects his case.  

21.  Prior to 1972, Delaware had a First-Degree Murder Statute (11 Del. C. § 571) 

defining that offense and prescribing death as the penalty for conviction, and a Mercy Statute (11 

Del. C. § 3901), providing for life imprisonment instead of the death penalty if the jury 

recommended mercy and the trial judge concurred. State v. Spence, 367 A.2d 983, 985 (Del. 1976). 

22.  Then following Furman v. Georgia, 408 U.S. 238 (1972), the Delaware General 

Assembly reworked its capital punishment regime. First, the legislature redefined the crime of first-

degree murder under 11 Del C. § 636 and then made death the mandatory punishment for this 

crime under 11 Del. C. § 4209.  Spence, 367 A.2d at 986.  

23.  § 4209 survived in this form until 1976, when the Delaware Supreme Court – 

following the guidance from Woodson v. North Carolina, 428 U.S. 280 (1976) – invalidated the 

statute’s mandatory death penalty provision. Spence, 367 A.2d at 988.  

24.  However, the Delaware Supreme Court did not strike down § 4209 in its entirety, 
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but rather converted it into a mandatory “life without parole” sentencing statute. Spence, 367 A.2d 

at 989. In making this determination, the Court relied on clear statutory language from the second 

sentence of § 4209 which read, “If the penalty of death is determined to be unconstitutional the 

penalty for first degree murder shall be life imprisonment without benefit of parole.” Id. at 988. 

25.  Then in 1977, the Delaware legislature rewrote § 4209 to bring back the death 

penalty while complying with the standards set by Woodson. See Lawrie v. State, 643 A.2d 1336, 

1345 (Del. 1994). Specifically, the legislature required that before the death penalty could be 

imposed, a jury had to consider aggravating and mitigating factors and vote unanimously to impose 

death. If the jury did not vote for death, then the defendant would receive a sentence of life without 

parole. Id. at 1345-46.  

26.  This version of § 4209 survived until 1991, when the Delaware legislature once 

again amended the statute. Lawrie, 643 A.2d at 1346. This time, the General Assembly transformed 

the jury’s role at capital sentencings into a purely advisory function and vested ultimate power in 

the hands of the judge over whether the defendant would receive the death penalty or life 

imprisonment. Id.  

27.  Petitioner was sentenced to death after his original trial under this version of § 4209. 

. 

28.  However, the constitutionality of § 4209 was again called into question following 

Ring v. Arizona, 536 U.S. 584 (2002). In Ring, the U.S. Supreme Court held that – consistent with 

the Sixth Amendment – the jury, rather than the judge, must determine the presence of aggravating 

circumstances. Id. at 585. The Delaware legislature revised § 4209 to incorporate this change, but 

still vested ultimate sentencing authority in the hands of the judge. Brice v. State, 815 A.2d 314, 

327 (2003). This sentencing scheme was upheld by the Delaware Supreme Court. Id. at 317.  

29.  In 2005, Petitioner was resentenced under this iteration of § 4209 following his 
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penalty retrial.  

30.  Then in 2016, the U.S. Supreme Court took the holding of Ring a step further in 

Hurst v. Florida, 577 U.S. 92, 94 (2016), concluding that “The Sixth Amendment requires a jury, 

not a judge, to find each fact necessary to impose a sentence of death. A jury’s mere 

recommendation is not enough.”  

31.  Following Hurst, the Delaware Supreme Court struck down § 4209, holding that 

“Delaware’s current death penalty statute violates the Sixth Amendment’s role of the jury as set 

forth in Hurst.” Rauf v. State, 145 A.3d 430, 433 (Del. 2016). The Court specifically found that § 

4209 was unconstitutional because it failed to 1) require only the jury to find aggravating 

circumstances, 2) mandate that the jury reach a unanimous decision in the finding of aggravating 

circumstances, 3) require the jury to decide if the aggravating circumstances outweighed the 

mitigating circumstances, 4) mandate that the jury reach a unanimous decision in finding that the 

aggravating circumstances outweighed the mitigating circumstances. Rauf, 145 A.3d at 433-34.  

32.  The Court then when evaluating whether any of § 4209 could be preserved declared: 

“No…we are unable to discern a method by which to parse the statute so as to preserve it.” Rauf, 

145 A.3d at 434.  

33.  Later that year, the Court ruled that Rauf applied retroactively to all Delaware 

defendants on death row. Powell v. State, 153 A.3d 69, 70 (Del. 2016). 

34.  Despite the holdings of Powell and Rauf, the Delaware Superior Court still 

resentenced Petitioner to life without parole under § 4209. . Petitioner 

challenged this sentence in state court under Superior Court Rule 61, but the court denied the 

motion, holding that, “the statute’s [§4209] life-without-parole alternative is the correct sentence to 

impose on a defendant whose death sentence is vacated.” 

. 
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GROUNDS FOR RELIEF 
 

35.  By this Amended Petition for a Writ of Habeas Corpus, Petitioner asserts that his 

sentence violates the Sixth Amendment to the United States Constitution, for the reasons set forth 

herein. 

THE STANDARD OF REVIEW 
 

36.  Petitioner is entitled to relief under the Anti-Terrorism and Effective Death Penalty 

Act (AEDPA), 28 U.S.C. § 2254(d). Section 2254(d) effectively enacts a standard of review for 

habeas claims. Under Section 2254(d): 

(d) An application for a writ of habeas corpus on behalf of a person in custody 
pursuant to the judgment of a State court shall not be granted with respect to any 
claim that was adjudicated on the merits in State court proceedings unless the 
adjudication of that claim- 

 
(1) resulted in a decision that was contrary to, or involved an unreasonable 
application of, clearly established Federal law, as determined by the 
Supreme Court of the United States; or  
(2) resulted in a decision that was based on an unreasonable determination 
of the facts in light of the evidence presented in the State court proceeding. 

 
37.  The standard of review set forth in section 2254(d) applies, however, only when the 

state court disposition of the claim under review satisfies certain criteria. If the state court did not 

adjudicate Petitioner’s claims on the merits, section 2254(d) does not apply at all, and this Court’s 

review is plenary and de novo. 

38.  Moreover, even if the state court disposition is deemed to satisfy the criteria 

necessary to warrant review under section 2254(d), this Court’s review of Petitioner’s claims is de 

novo because the state court adjudication resulted in a decision that was contrary to, or involved an 

unreasonable application of, clearly established Federal law, as determined by the Supreme Court 

of the United States. 

39.  To the extent the state court rendered decisions on the merits of any claims, those  
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decisions are contrary to, and/or involve an unreasonable application of clearly established 

Federal law, as determined by the Supreme Court of the United States; and/or are based on 

unreasonable determinations of facts in light of the evidence presented in the State court 

proceedings. 

STATEMENT REGARDING EXHAUSTION 
 

40.  Rule 5 of the Rules Governing § 2254 Cases places on the Respondent the burden of 

raising exhaustion-related issues in its answer to the habeas petition. E.g., Rule 5 (“The answer 

shall respond to the allegations of the petition.  In addition it shall state whether the petitioner has 

exhausted his state remedies”); Granberry v. Greer, 481 U.S. 129, 134 (1987) (discussing Rule 5; 

“[w]hen the State answers a habeas corpus petition, it has a duty to advise the district court whether 

the prisoner has, in fact, exhausted all available state remedies . . . .”). 

41.  While this burden is on the State, Petitioner here notes that the claims presented are 

exhausted.  

CLAIMS FOR RELIEF 
 
I. PETITIONER’S CONTINUED SENTENCE UNDER DELAWARE CODE TITLE 

11 § 4209 VIOLATES HIS SIXTH AMENDMENT RIGHTS.  
 

42.  The decision by the Delaware Courts to deny Petitioner’s Rule 61 motion and 

uphold Petitioner’s life without parole sentence under § 4209 was an unreasonable application of 

clearly established federal law.  

43.  The Delaware Supreme Court in Rauf, 145 A.3d at 433 unequivocally stated that 

“Delaware’s current death penalty statute [§ 4209] violates the Sixth Amendment role of the jury as 

set forth in Hurst.” The Court then examined whether any of § 4209 could be preserved and 

answered, “No. Because the respective roles of the judge and jury are so complicated under § 4209, 

we are unable to discern a method by which to parse the statute so as to preserve it.” Id. at 434.  
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Therefore, since § 4209’s Sixth Amendment violations cannot be removed from the statute, 

Petitioner’s continued sentence under this law is a continued violation of his Sixth Amendment.  

44.  The United States Supreme Court has emphasized that when part of a statute is ruled  

unconstitutional, courts can only preserve the remaining sections when it is clear that the 

legislature would have enacted them standing alone and without the unconstitutional provision. 

See Alaska Airlines, Inc. v. Brock, 480 U.S. 678, 678 (1987) (“The relevant inquiry in 

evaluating severability is whether the statute will function in a manner consistent with 

Congress’s intent.”); Ayotte v. Planned Parenthood of New England, 546 U.S. 320, 321 (2006) 

(“The touchstone for any decision about remedy is legislative intent. After finding an 

application or portion of a statute unconstitutional, the Court must ask: Would the legislature 

have preferred what is left of its statute to no statute at all?”); see also Barr v. American 

Association of Political Consultants Inc., 140 S.Ct. 2235, 2352 (2020); United States v. 

Arthrex, 141 S.Ct. 1970, 1986 (2021). 

45.  A court’s inquiry into whether part of a statute can be saved is eased significantly 

when the legislature has “explicitly provided for severance by including a severability clause in the 

statute.” Alaska Airlines, 480 U.S. at 686. “[T]he inclusion of such a clause creates the presumption 

that… [the legislature] did not intend the validity of the statute in question to depend on the validity 

of the Constitutionally offensive provision.” Id.  

46.  Severability clauses have played an especially pivotal role in the capital punishment  

context: When state courts have invalidated the death penalty on constitutional grounds, they 

have primarily relied on the existence of severability clauses to preserve the non-capital 

portions of capital punishment statutes. For example, the Massachusetts high court – in 

salvaging the non-capital portions of the state’s death penalty statute – relied on language in 

the statute reading,“[I]f any of the provisions of this act or the application thereof to any 
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person or circumstances is held invalid, such invalidity shall not affect other provisions or 

applications of this act which can be given effect without the invalid provisions or 

applications, and to this end the provisions of this act are declared severable.” Com v. Colon-

Cruz, 393 Mass. 150, 185 n. 35 (Mass. 1984).  

47.  Other state courts have acted similarly to that of Massachusetts in finding the 

existence of severability clauses significant in their decision to preserve the non-capital portions of 

their death penalty statutes. See Kennedy v. State, 559 P.2d 1014, 1018 (Wyo. 1977) (“The 

severability clause…clearly shows the intention to anticipate the result which was necessarily 

reached herein [resentencing to life imprisonment]”); Riggs v. Branch, 554 P.2d 823, 827 (Okla. 

Crim. App. 1976) (“We find it particularly persuasive that the statutory scheme enacted in 21 

O.S.Supp.1973, s 701.1, et seq., included a specific severability clause.”); Blackwell v. State, 278 

Md. 466, 473 (Md. Ct. Spec. App. 1976).  

48.  When capital punishment statutes lack severability clauses, courts have still 

preserved the statute when there is clear textual language in the act on how to interpret it when 

parts of the act are found unconstitutional. For example, the Washington Supreme Court converted 

the state’s capital punishment statute to a life imprisonment statute by relying on language in the 

act saying, “[I]f the death penalty established by this chapter is held to be invalid by a final 

judgment of a court which is binding on all courts in the state, the sentence for aggravated first 

degree murder ... shall be life imprisonment.” State v. Gregory, 192 Wash.2d 1, 36 (Wash. 2018). 

49.  When there is no guidance within the statute itself on how the act should be 

interpreted when sections of it are found unconstitutional, the remaining parts of the statute can 

only survive if there is evidence that the legislature would have enacted these parts functioning 

independently. Alaska Airlines, 480 U.S. at 687-88; Railroad Retirement Board v. Alton R. Co., 

295 U.S. 330, 336 (1935) (“[W]e cannot rewrite a statute and give it an effect altogether different 
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from that sought by the measure viewed as a whole.”).  

50.  One case where there was clear evidence that the legislature would have enacted the  

constitutional parts of a statute standing alone was United States v. Jackson, 390 U.S. 570 

(1968). In this case, the Supreme Court held that the Federal Kidnaping Act should not be 

invalidated in its entirety simply because its capital punishment clause violated the Fifth and 

Sixth Amendments. Id. In deciding this, the Court examined the history of the act, and 

discovered that the law as originally enacted contained no capital punishment provision. Id. at 

586. Furthermore, only one Congressman expressed the view during the bill’s drafting that the 

law would not be worth enacting without capital punishment. Id. at 587. The majority in 

Congress disagreed, with proponents of the bill vocalizing that the main purpose of the law 

was to make kidnapping a federal crime, and that the capital punishment provision was not an 

essential part of the act. Id. at 587-89. Thus, this made it clear that Congress intended for the 

Federal Kidnapping Act to survive even if its capital punishment provisions were invalidated.  

51.  The United States Supreme Court came down in the opposite direction on the  

severability question in the case of Minnesota v. Mille Lacs Band of Chippewa Indians, 556 U.S. 

172 (1999). This case involved the constitutionality of an 1850 Presidential Executive Order, which 

1) removed the Chippewa Indians from their land and 2) revoked their usufructuary rights. Id. at 

172. The Court found the President lacked constitutional power to remove the Native Americans 

from their land, and thus the question became whether the Executive Order could be severed, 

allowing the revocation of usufructuary rights to stand on its own. Id. at 190. The Court – 

analyzing this question under the same framework as with the severability of statutes – found that 

the President “intended the 1850 order to stand or fall as a whole.” Id. at 191. Essential to the 

Court’s analysis was the fact that the “1850 order embodied a single coherent policy, the 

predominant purpose of which was removal of the Chippewa from the lands that they had ceded to 
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the United States.” Id. Thus, the Court declared the act inseverable, and invalidated all the sections 

including the revocation of usufructuary rights. Id. at 193.  

52.  Turning now to 11 Del. C. § 4209, it is clear for the following reasons that the act is 

not severable. First, the statute lacks a severability clause. See DEL CODE ANN. tit 11 § 4209 (West 

2013). Thus, unlike as was the case in Com v. Colon-Cruz and Kennedy v. State, the Delaware 

General Assembly expressed no indication that they intended the non-capital portions of § 4209 to 

survive in the event that the capital portions were found unconstitutional.  

53.  In fact, in contrast to the statute at issue in State v. Gregory, there is nothing at all in  

the text of § 4209 indicating that the Delaware legislature wanted to convert § 4209 into a life 

imprisonment sentencing statute in the event that part of the law was struck down. As mentioned in 

Petitioner’s “Statement of the Case,” § 4209 originally contained such a provision reading: “If the 

penalty of death is determined to be unconstitutional the penalty for first degree murder shall be 

life imprisonment without benefit of parole.” Spence, 367 A.2d at 989. But this part of the act was 

repealed in later versions of § 4209. See DEL CODE ANN. tit 11 § 4209 (West 2013). 

54.  Furthermore, the legislative history of § 4209 – in contrast to that of the Federal  

Kidnapping Act in United States v. Jackson – does not support the idea that the legislature 

intended for the act to stand alone as a “life imprisonment” statute. First, § 4209 – unlike the 

Federal Kidnapping Act – contained a capital punishment provision from its inception. Spence, 

367 A.2d at 986. Additionally, the act’s capital punishment provision is the central part of the 

statute, as shown by the fact that § 4209 originally contained just the death penalty provision. 

The legislature only added non-capital portions later to comply with Woodson v. North 

Carolina. See Lawrie, 643 A.2d at 1346. Third, the life imprisonment section of § 4209 is 

intimately connected to the capital punishment provision in that it – as originally written – 

operated as a leniency option in circumstances where the Court failed to find the defendant’s 
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aggravating circumstances outweighed their mitigating circumstances. Thus, as was the case 

with the President’s executive order in Minnesota v. Mille Lacs Band, § 4209 was written as a 

“single coherent policy,” the predominant purpose here being to create a workable capital 

punishment regime. Spence, 367 A.2d at 986; Lawrie, 643 A.2d at 1346; Brice, 815 A.2d at 

317. Therefore, 11 Del. C. § 4209 is inseverable, and thus when the Delaware Supreme Court 

struck down the act’s capital punishment provision for violating the Sixth Amendment, the 

entire law was invalidated. 

55.  Because of this, Petitioner’s continued confinement under § 4209 is 

unconstitutional. By disregarding this principle, the Delaware State Courts are unreasonably 

applying clearly established federal law that prohibits the enforcement of unconstitutional statutes. 

Marbury v. Madison, 5 U.S. 137, 173 (1803); Mille Lacs Band, 526 U.S. 172 at 194-95.   

56.  Since § 4209 is unconstitutional and inseverable, Petitioner has a right to be 

sentenced under the next most severe penalty statute in Delaware that remains constitutionally 

firm. See Hurst, 577 U.S. at 102-103 (holding that because the death penalty statute in Florida 

violated the Sixth Amendment, the defendant was entitled to a new penalty phase proceeding 

where he had the opportunity to receive a less severe sentence under a constitutionally firm 

statute); see also Miller v. Alabama, 132 S.Ct. 2455, 2457 (2012) (holding that because a 

statutorily mandated punishment of life without parole was unconstitutional, the defendant was 

entitled to a new penalty hearing where he could be sentenced under a more lenient statute); Ring v 

Arizona, 536 U.S. at 609. In Delaware, the next most severe penalty statute that remains on firm 

constitutional footing is 11 Del. C. § 4205. See DEL CODE ANN. tit 11 § 4205 (West 2023). This 

statute – enacted in 2003 – outlines the punishments for all class A felonies up through second-

degree murder. DEL. CODE ANN. tit. 11, § 635 (West 2023). Thus, petitioner has the right to be 

sentenced under this statute, which provides for a sentence of imprisonment from 15 years to life.   
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PRAYER FOR RELIEF 

 WHEREFORE, based upon the foregoing, Petitioner prays that the Court grant him the 

following relief: 

A) That Petitioner be granted such discovery as is necessary for full and fair resolution 
of the claims contained in this Petition; 

 
B) That leave to amend this Petition be granted, as may be appropriate; 
 
C) That an evidentiary hearing be conducted on all disputed issues of fact; 

 
D) That habeas relief be granted; 

 
E) That all other appropriate relief be granted. 

 

Respectfully submitted,  
 

 
 
 
 
 
 
 
 

 

Date: April 21, 2023 

  
 

Assistant Federal Defender 
 

Chief, Capital Habeas Unit 
Federal Community Defender Office for the 
Eastern District of Pennsylvania  
601 Walnut Street, Suite 545 West 
Philadelphia, PA 19106 
(215) 928-0520 
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Anna A. Sonju 
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June 12, 2023 

 

The Honorable Juan R. Sánchez 

U.S. District Court, E.D. Pa. 

601 Market Street, Room 8613 

Philadelphia, PA 19106-1797 

 

Dear Judge Sánchez: 

 

I am a rising third-year student at the University of Virginia School of Law, and I am writing to 

apply for a clerkship in your chambers following my graduation in May 2024.  

 

I am enclosing my resume, my law school transcript, and a writing sample. You will also be 

receiving letters of recommendation from Professors Micah Schwartzman and Cale Jaffe. If you 

would like to reach them, Professor Schwartzman’s telephone number is (434) 924-7848 and 

Professor Jaffe’s telephone number is (434) 924-4776. 

 

Please feel free to reach out to me if I can provide any additional information. Thank you for 

your consideration. 

 

 

 

 

Sincerely, 

 

 

 

Anna Sonju                                          
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312 Alderman Road, Charlottesville, VA 22903 • (303) 589-3103 • bnd2tt@virginia.edu 

EDUCATION  

University of Virginia School of Law, Charlottesville, VA 

Juris Doctor, Expected May 2024 

• Virginia Law Review, Editorial Board 

• Student Note selected for publication (forthcoming April 2024) 

• Virginia Environmental Law Journal, Projects Director  

• Environmental Law and Community Engagement Clinic 

• Drafted amicus brief and journal article submission (pending) 

• Merit Scholarship 

Vanderbilt University, Nashville, TN 

Bachelor of Arts, Molecular and Cellular Biology (Minors: Chemistry, Spanish), May 2020 

• Recipient of Nichols’ Humanitarian Fund Award (volunteered as a researcher with the 

Maldives Whale Shark Research Programme) 

• Swingin’ Dores A Cappella, Musical Director and Vice President 

EXPERIENCE 

Winston & Strawn LLP, Chicago, IL 

Summer Associate, May 2023 – present 

• Research and draft memoranda regarding patent and complex commercial litigation 

Professor David Law, University of Virginia School of Law, Charlottesville, VA 

Research Assistant, November 2022 – present 

• Research history and development of Asian values and constitutional law in Asia 

• Edit, cite check, and proofread draft for forthcoming book chapter 

Bradley Arant Boult Cummings LLP, Nashville, TN 

Summer Associate, May 2022 – July 2022 

• Researched and drafted memoranda regarding trademark infringement, regulatory compliance, 

and class action litigation 

• Drafted patent office action response strategy and complaint 

Glenmoor Country Club, Cherry Hills Village, CO 

Tennis Professional, May 2021 – August 2021 

• Provided tennis lessons and match coaching to youth tennis players 

Vail Resorts, Breckenridge, CO 

Alpine Ski Professional, November 2020 – May 2021 

• Provided ski lessons to novice and intermediate skiers in English and Spanish 

Vanderbilt University Medical Center, Nashville, TN 

Research Assistant, January 2018 – April 2019 

• Performed medical research studying mitochondrial cardiac function under oxidative stress 

• Drafted scientific report presented at 2019 Experimental Biology Conference  

PERSONAL 

Languages:   Spanish (professional working), Japanese (elementary) 

Interests:    Racquet sports, NBA basketball, chess, baking, hiking 
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completed after March 18 in the spring 2020 term. 

June 06, 2023Date:

Record ID: bnd2tt

FALL 2021

LAW 6000 Civil Procedure 4 B+ Woolhandler,Nettie A

LAW 6002 Contracts 4 B+ Nachbar,Thomas B

LAW 6003 Criminal Law 3 B+ Bonnie,Richard J

LAW 6004 Legal Research and Writing I 1 S Buck,Donna Ruth

LAW 6007 Torts 4 B+ Abraham,Kenneth S

SPRING 2022

LAW 7788 Science and the Courts (SC) 1 A- Rakoff,Jed S

SPRING 2022

LAW 6001 Constitutional Law 4 B Mahoney,Julia D

LAW 7023 Emply Law: Contrcts/Torts/Stat 3 B+ Verkerke,J H

LAW 6104 Evidence 4 B+ Mitchell,Paul Gregory

LAW 6005 Lgl Research & Writing II (YR) 2 S Buck,Donna Ruth

LAW 6006 Property 4 B+ Schragger,Richard C.

FALL 2022

LAW 6102 Administrative Law 4 B+ Duffy,John F

LAW 9077 Asian Amer and the Law 2 B+ Law,David S.

LAW 7017 Con Law II: Religious Liberty 3 A Schwartzman,Micah Jacob

LAW 7009 Criminal Procedure Survey 4 B+ Harmon,Rachel A

LAW 9327 Law & Social Science Colloqium 1 B+ Mitchell,Paul Gregory

SPRING 2023

LAW 7692 Persuasion (SC) 1 B+ Shadel,Molly Bishop

SPRING 2023

LAW 8003 Civil Rights Litigation 3 B+ Frampton,Thomas Ward

LAW 7103 Education Law Survey 3 A Robinson,Kimberly Jenkins

LAW 8640 Enviro and Comm Eng Clinic 4 B+ Jaffe,Caleb Adam

LAW 6112 Environmental Law 3 B+ Livermore,Michael A.

LAW 7612 Genetics: Exerc Rule-Mkg (SC) 1 B+ Siegal,Gil
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June 12, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

I am writing on behalf of Anna Sonju, who has applied for a clerkship in your chambers. I have chaired the faculty clerkships
committee at Virginia for nearly fifteen years. In that capacity, I have worked hundreds of students who have placed in federal and
state clerkships, and I am confident that Anna is going to make an excellent clerk. She has intellectual range, with training in the
sciences, strong analytical ability, and skill in legal writing. Those virtues, along with her demonstrated work ethic, lead me to
recommend her to you with great enthusiasm.

Anna wrote a terrific paper for me in Constitutional Law II: Religious Liberty. In the fall of 2022, I had 72 students, including most
of the top-25 in the second-year class. I allow a paper option instead of a traditional exam, and 20 students chose to exercise it.
Many of them submitted their papers to the Virginia Law Review for publication. This year, only Anna’s was selected. Over the last
several years, the Notes editors of the Law Review have seen dozens of papers from students in my class, and the bar has risen
on successfully placing a paper on any topic having to do with religious liberty. That Anna managed to get hers through the
process is no small achievement.

Anna’s paper, entitled Free Exercise Claims Over Indigenous Sacred Sites: Justice Long Overdue, focuses on the aftermath of
Lyng v. Northwest Indian Cemetery Protection Association, 485 U.S. 439 (1988), in which the Supreme Court rejected a free
exercise challenge brought by Native American groups seeking to protect sacred lands on federal property. Against the Court’s
restrictive understanding of what counts as a “substantial burden” under the Free Exercise Clause, Anna proposes a modified
coercion test that accounts for the significance of indigenous sacred lands, but without allowing endless and anarchic challenges
to internal government decisions. Threading that needle has been difficult in free exercise jurisprudence, and with pending
litigation in Apache Stronghold v. United States, there is considerable interest in resolving the problem. Anna’s solution might well
find an audience, especially if the Supreme Court decides to revisit this issue, which seems very possible.

Anna’s performance in my class is a highlight for her at UVA. She obviously excels in legal research and writing. Her paper is a
clear example of sustained and superb academic work. Given her background in biology and chemistry (and without any lawyers
in her family), I suspect she had to make more of an adjustment coming to law school. For that reason, I think that her grades
understate her intellectual abilities. I would expect that her grades will continue to improve through graduation, especially in
courses that emphasize extensive writing. Anna has taken a difficult course load, in subjects far from her undergraduate studies. I
give her credit for branching out and for taking on these challengers. She is going to be a better lawyer and a stronger writer for
doing it.

On a personal note, I have greatly enjoyed getting to know Anna. She obviously has a passion for environmental law. I am sure
that growing up out west, in Colorado, has shaped her interests, both in environmental issues and in overlapping concerns about
Native American lands. Whether Anna pursues these interests or decides to build on her science background, perhaps through
patent law, I am confident that she will bring great energy and determination to her work. I also know that she will be a team
player, who is open-minded, friendly, and empathetic. She is going to get along well with anyone in chambers, and I have to think
her co-clerks will enjoy her trust and friendship.

Based on her academic work, her writing ability, and her intellectual breadth and determination, I am confident that Anna will be
an excellent clerk. I hope you give her careful consideration.

If you have any questions, please feel free to reach me at 434-924-7848.

Sincerely,

/s/

Micah J. Schwartzman
Hardy Cross Dillard Professor of Law
Roy L. and Rosamond Woodruff Morgan
Professor of Law
University of Virginia School of Law
580 Massie Road
Charlottesville, Virginia 22903-1738
Phone: 434-924-7848
Fax: 434-982-2845
Email: schwartzman@law.virginia.edu

Micah Schwartzman - schwartzman@law.virginia.edu - 434-924-7848
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Cale Jaffe
University of Virginia School of Law

580 Massie Road
Charlottesville, VA 22903

June 10, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

I am writing to offer an extremely enthusiastic and heartful recommendation for Anna Sonju, who has applied for a clerkship in
your chambers. I came to know Anna as a student in the Environmental Law and Community Engagement Clinic for the Spring
2023 semester. Enrollment in the Clinic is managed through a competitive application process. Once admitted, students must
make a significant commitment to working on Clinic cases—13 hours per week, on average, over the course of the semester.

Because of this structure, the Clinic gives me a unique opportunity to assess students in a real-world, office-like environment. In
this environment, Anna has excelled. Through our one-on-one check-ins to go over her writing and through her outstanding
participation in the seminar portion of the Clinic (where we workshopped drafts of briefs and discussed case strategy), I have
come to know Anna as an astounding student-lawyer.

The Law School imposes a strict curve on graded classes, including clinics. This past semester, I had only two other students
enrolled with Anna in the Spring Clinic, making it impossible to recognize her achievements with a grade. To give her an A or A-
would have required giving another student a below-mean B or lower—and no student this Spring merited a low grade. Rest
assured; I have no hesitation about the quality of Anna’s excellent work. Without the imposition of a curve, she would have
earned an A. (Next academic year, I am switching to an Honors/Pass/Fail grading system to avoid the dilemma I faced with letter
grades this Spring.)

After observing Anna’s work closely over the last semester, I can confidently say she will make a top-notch lawyer and is one of
the first people I would want to hire to join a legal team. She is exceptionally bright and hard-working. She volunteered for some
of the “grunt” work that no student wants—e.g., reviewing and editing the transcripts of client interviews for potential use in legal
filings. At the same time, she flourished on some of the more challenging, intellectual work like researching and drafting an
amicus brief to the Virginia Court of Appeals.

Indeed, her work on the amicus brief was remarkable. The case, Layla H. et al. v. Commonwealth, considered complex and novel
claims alleging a substantive due process right to a healthy environment. Our amicus client in the case was Virginia Clinicians for
Climate Action, an organization of medical professionals concerned about climate change and the worsening health impacts of
increasing greenhouse gas pollution.

Drafting a brief from the perspective of medical clinicians was challenging, as it required students to synthesize medical-journal
research on the Social Determinants of Public Health with state constitutional legal questions. Given Anna’s impressive
background (majoring in Molecular and Cellular Biology and minoring in Chemistry at Vanderbilt), she was a natural fit for this
project. She took the lead for the Clinic in digesting the medical literature and translated it into language that would resonate with
a layperson audience.

What was most impressive about Anna’s work on the brief, however, was the collaborative spirit that she brought to the
assignment. I preach to students that there can be “no pride in authorship” when it comes to legal writing. We work as a team and
we need to be relentless in jettisoning weaker arguments and refining stronger ones. No other student I have taught has ever
been as committed to this idea. Anna always put the quality of the brief first without worrying about whether she received any
credit for it.

But make no mistake, Anna deserves credit for the impressive quality of her writing. The Virginia Law Review selected her
excellent student note—on First Amendment, free-exercise claims over indigenous sacred sites—for publication. It is a testament
to Anna’s strength as a writer and thinker. As with the amicus brief, Anna synchronized two, disparate areas of research---
constitutional law and the sociology of indigenous religions—to produce one of the strongest student Notes I have read.

I should add that Anna was a stellar contributor during the seminar portion of our Clinic, when we would discuss all of the
students’ projects in addition to debating supplemental readings that I would assign. She was a steady contributor and respectful
listener during these sessions. Anna is kind, gracious, thoughtful, and generous to her colleagues. She is a joy to be around.
Because of these traits, I have no doubt she would be an excellent addition to any judicial chamber. I would absolutely hire Anna
in a minute.

Sincerely,

Cale Jaffe

Caleb Jaffe - cjaffe@law.virginia.edu - (434) 924-4776
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Professor of Law, General Faculty
Director of the Environmental Law & Community Engagement Clinic

Caleb Jaffe - cjaffe@law.virginia.edu - (434) 924-4776
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 The attached writing sample is a Student Note I wrote, which is derived from my final 

paper for Constitutional Law II: Religious Liberty with Professor Micah Schwartzman. In this 
excerpt, I analyze and argue for a change in the Supreme Court’s free exercise jurisprudence as it 

pertains to Indigenous sacred sites. The full Note is available upon request. This writing sample 
is entirely my own work product. 
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FREE EXERCISE CLAIMS OVER INDIGENOUS SACRED SITES: JUSTICE LONG OVERDUE 

 

 Free exercise claims seeking protection of Native American sacred sites have seldom 

succeeded following the Supreme Court’s ruling in Lyng v. Northwest Indian Cemetery 

Protective Association.1 In Lyng, Native American tribes brought a claim that the government’s 

designation of a construction project for a sacred site violated their free exercise rights 

guaranteed by the First Amendment.2 The majority struck down this challenge, rejecting the 

claimants’ argument that the government imposed a substantial burden on their free exercise 

rights since they were not “coerced by the Government’s action into violating their religious 

beliefs.”3  

Since Lyng, courts have repeatedly struck down free exercise claims involving Native 

American sacred sites,4 reaffirming the notion that the government has imposed a substantial 

burden on a Native American party’s free exercise rights concerning a sacred site only when its 

action amounts to an affirmative act of coercion under threat of sanctions.5 Although Congress 

subsequently passed multiple laws aimed at protecting religious freedom,6 including one directed 

specifically at Native American religious liberty,7 these statutes have also failed to create a 

judicially enforceable cause of action.8  

 
1 485 U.S. 439 (1988). 
2 Id. at 443. 
3 Id. at 449. 
4 See, e.g., Navajo Nation v. United States Forest Serv., 535 F.3d 1058 (9th Cir. 2008); Apache Stronghold v. United 

States, 38 F.4th 742, 759 (9th Cir. 2022); Badoni v. Higginson, 638 F.2d 172, 177 (10th Cir. 1980); Slockish v. 

United States Fed. Highway Admin., No. 08-CV-01169, 2018 WL 2875896 (D. Or. June 11, 2018). 
5 Navajo Nation v. United States Forest Serv., 535 F.3d 1058, 1070 (9th Cir. 2008) (holding that the government had 

not imposed a substantial burden on Plaintiffs because it did not “coerce the Pla intiffs to act contrary to their religion 

under the threat of civil or criminal sanctions.”). 
6 See Religious Freedom Restoration Act, 42 U.S.C. § 2000bb et. seq; Religious Land Use and Institutionalized 

Persons Act, 42 U.S.C. § 2000cc et. seq. 
7 See American Indian Religious Freedom Act, 42 U.S.C. § 1996. 
8 See Lyng, 485 U.S. at 455 (“[AIRFA does] not ‘confer special rights on Indians,’ [does] ‘not change any exist ing 

State or Federal law,’ and in fact ‘has no teeth in it.’”) (quoting 124 Cong. Rec. 21444 (1978)). See also Wilson v. 
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 This Note argues that the Lyng Court’s narrow interpretation of the substantial burden 

test necessarily precludes the success of Native American free exercise claims involving sacred 

sites. In response, this Note introduces an alternative meaning of coercion within the Court’s 

substantial burden framework, which would afford sacred site claims a realistic possibility of  

passing muster. Part I provides a history and background of free exercise jurisprudence and 

legislation surrounding Native American sacred sites. It presents an overview of the substantial 

burden test established originally in Sherbert v. Verner9 and Wisconsin v. Yoder10 and adopted in 

Lyng and its progeny, followed by an analysis of failed statutory attempts to protect Native 

American religious liberty. Lastly, Part I highlights why Lyng fails to protect free exercise rights 

and demands a reformulation of sacred site claims within the contours of the Sherbert/Yoder test. 

I. The Road from Sherbert/Yoder to Now 

 Part I argues for the necessity of a modified substantial burden test in the context of 

Native American sacred sites. Part A provides background on free exercise jurisprudence leading 

up to and including the Supreme Court’s Lyng decision. Part B overviews Congress’s 

codification of free exercise rights and explains why these statutes have failed to effectively 

protect Native American religions in practice. Part C concludes by urging the Court to modify its 

standard of review for sacred site free exercise claims by broadening its preexisting framework. 

A. Strict Scrutiny Under Sherbert/Yoder/Lyng and its Implications for Sacred Sites 

The Supreme Court’s decision in Lyng arrived amid a line of cases epitomizing the 

Court’s unwillingness to seriously entertain most free exercise claims. First, in Sherbert the 

 
Block, 708 F.2d 735 (D.C. Cir. 1983) (“AIRFA requires federal agencies to consider, but not necessarily to defer to, 

Indian religious values.”). 
9 374 U.S. 398 (1963). 
10 406 U.S. 205 (1972). 
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Court established a strict scrutiny test for free exercise claims.11 This required plaintiffs alleging 

a free exercise violation to initially demonstrate that the government has imposed a burden on 

the free exercise of their religion.12 Upon such a showing, the government needed to prove that 

its infringement of a plaintiff’s free exercise rights was “justified by a ‘compelling state 

interest,’”13 otherwise the free exercise challenge would prevail. In Yoder, the Court finetuned its 

definition of “burden,” clarifying that the government action at issue must “unduly burden[] the 

free exercise of religion.”14 The Court applied this standard stringently in future cases: with the 

exception of Yoder, the Court upheld only those free exercise challenges with facts closely 

reminiscent to Sherbert.15  

A few years after Yoder, the Court in Lyng endorsed a fatally narrow meaning of burden 

which implicitly prevented any sacred site free exercise claim thereafter from succeeding. Lyng 

involved a challenge to a federal timber and road construction project set to occur on sacred 

lands historically used for Native American religious rituals.16 Justice O’Connor, writing for the 

majority, rejected the plaintiffs’ claim that their free exercise rights had been violated.17 In so 

doing, she concluded that the government has only unduly burdened one’s religion if it 

“coerce[s] individuals into acting contrary to their religious beliefs” or “penalize[s] the exercise 

of religious rights by denying religious adherents an equal share of the rights, benefits, and 

 
11 Sherbert, 374 U.S. 398 (1963). 
12 Id. at 403. 
13 Id. (quoting Nat’l Ass’n for Advancement of Colored People v. Button, 371 U.S. 415, 438 (1963)).  
14 Yoder, 406 U.S. at 220 (emphasis added). 
15 James E. Ryan, Note, Smith and the Religious Freedom Restoration Act: An Iconoclastic Assessment , 78 VA. L. 

REV. 1407, 1414 (1992) (“[S]ince establishing the test in Sherbert v. Verner in 1963, the Court rejected thirteen of 

the seventeen free exercise claims it heard. Moreover, three of the four victories involved unemployment 

compensation and thus were governed by the explicit precedent of Sherbert. . . . [E]ven the holding in Yoder, 

exempting Amish children from compulsory school attendance laws, seems limited to the facts of that case and the 

adherents of the Amish order.”). To view the three unemployment successful compensation cases, see Frazee v. Ill. 

Dep't of Emp. Sec., 489 U.S. 829 (1989); Hobbie v. Unemployment Appeals Comm'n, 480 U.S. 136 (1987); 

Thomas v. Rev. Bd. of Ind. Emp. Sec. Div., 450 U.S. 707 (1981). 
16 Lyng v. Nw. Indian Cemetery Protective Ass’n, 485 U.S. 439, 439 (1988). 
17 Id. 
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privileges enjoyed by other citizens.”18 According to Justice O’Connor, the plaintiffs in Lyng 

failed to satisfy the above test because (1) a government action is not coercive if it merely 

interferes incidentally with a claimant’s religious practices without a threat of penalties, and (2) 

the plaintiffs were not denied rights, benefits, and privileges enjoyed by other citizens.19  

In her majority opinion, Justice O’Connor did not dispute that the government project at 

issue in Lyng could have potentially “devastating effects on traditional Indian religious 

practices.”20 Nevertheless, she maintained that even if the government action would wholly 

destroy the Native Americans’ ability to practice their religion, their claim would still fail 

because holding otherwise would require the government “to satisfy every citizen's religious 

needs and desires.”21 In her view, if a government action did not actively prohibit22 free exercise 

of religion with threat of penalties, individuals were not entitled to “a veto over public 

programs,”23 such as government projects on sacred sites. This formulation of the Sherbert/Yoder 

test created an impossible hurdle for Native Americans: it gave the government free reign to 

pursue practically any project on a sacred site without being considered coercive under the Free 

Exercise Clause, as long as it did not explicitly ban Native Americans’ access to those sites.  

The Court’s impossibly high standard moreover minimized the government’s 

responsibility to mitigate the detrimental effects of its projects on sacred sites in two principal 

 
18 Id. at 440. 
19 Id. The second substantial burden factor is inapplicable to this Note because it is relevant only when a plaintiff has 

been denied explicit benefits conferred by the government, such as unemployment benefits. See, e.g., Thomas v. 

Rev. Bd. of Ind. Emp. Sec. Div., 450 U.S. 707 (1981) (involving denial of unemployment benefits to a religious 

applicant); Sherbert v. Verner, 374 U.S. 398 (1963) (concerning denial of unemployment benefits to a religious 

claimant who refused to work during the Sabbath). 
20 Id. at 451. 
21 Id. at 452. 
22 Id. at 453 (“A law prohibiting the Indian respondents from visiting the Chimney Rock area would raise a different 

set of constitutional questions.” 
23 Id. at 452. 
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ways.24 First, the Lyng majority dismissed the American Indian Religious Freedom Act 

(AIRFA)25—a statute enacted to protect and preserve Native Americans’ religious freedoms and 

access to sacred sites—as creating no judicially enforceable right.26 Thus, this once-promising 

statute is now little more than a policy aspiration, conferring no legal responsibility on the 

government to prioritize Native American religious rights. Second, since the standard is 

exceptionally demanding of plaintiffs, the onus rarely shifts to the government to demonstrate its 

compelling interest and use of the least restrictive means in pursuing that interest.27 Therefore, in 

practice the government never actually needs to have a compelling interest to prevail under 

Lyng.28 It can instead rely on the fact that judicial review will terminate before it ever carries the 

evidentiary burden. After Lyng, we are accordingly left with scant legal protection of sacred 

sites, and few incentives for the government to avoid them. 

B. Rational Basis Under Smith and Statutory Responses 

Just two years after Lyng, in Employment Division v. Smith29 the Supreme Court 

disallowed religious exemptions from compliance with neutral and generally applicable laws, 

abandoning the substantial burden test entirely and opting for rational basis review. This drastic 

 
24 Justice O’Connor did mention all the mitigation steps the government took in the construction project at issue in 

Lyng. Id. at 454 (“It is worth emphasizing, therefore, that the Government has taken numerous steps in this very case 

to minimize the impact that construction of the G–O road will have on the Indians' religious activities.”). However, 

nothing in this portion of the opinion confers legal responsibility on the government since the Court never reached the 

government interest prong of the substantial burden test. 
25 The American Indian Religious Freedom Act (AIRFA) asserts that “ it shall be the policy of the United States to 

protect and preserve for American Indians their inherent right of freedom to believe, express, and exercise the 

traditional religions of the American Indian, Eskimo, Aleut, and Native Hawaiians, including but not limited to 

access to sites, use and possession of sacred objects, and the freedom to worship through ceremonials and traditional 

rites.” American Indian Religious Freedom  Act, 42 U.S.C. § 1996. 
26 Lyng, 485 U.S. at 455 (explaining that the Act’s legislative history suggests that it does not give Native Americans 

special religious rights). 
27 Ryan, supra note 15, at 1416. (“[Prior to Smith], to show a burden was often to present simultaneously the 

government's compelling interest. Conversely, if the government's involvement or interference was not strong, i.e., 

its interest was not compelling, it was unlikely that a burden could be demonstrated.”).  
28 See Lyng, 485 U.S. at 473 (Brennan, J., dissenting) (“[T]he Court has effectively bestowed on one party to this 

conflict the unilateral authority to resolve all future disputes in its favor.”). 
29 494 U.S. 872 (1990). 
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swerve in doctrine was met by the public with “condemnation and despair,”30 which swiftly led 

to a legislative resolution: the Religious Freedom Restoration Act of 1990 (RFRA).31 RFRA 

essentially reinstated the strict scrutiny language devised in Sherbert/Yoder, formally 

establishing the “substantial burden” test for free exercise claims. Then, in City of Boerne v. 

Flores,32 the Court held unconstitutional portions of RFRA that applied to state and local 

government actions. Congress, however, responded swiftly by enacting the Religious Land Use 

and Institutionalized Persons Act of 2000 (RLUIPA)33 as an extension of RFRA, which applied 

heightened judicial review to state and local government actions restricting religious exercise in 

the land use and prison contexts.  

While there are competing theories on the relevance of pre-Smith free exercise cases as 

authority after RFRA’s enactment,34 the Court has since overall interpreted RFRA as providing 

“very broad protection for religious liberty.”35 It has not, however, specifically addressed the 

persuasiveness of Lyng in sacred site claims after RFRA. Nevertheless, neither RFRA nor 

RLUIPA have offered any extra protection for Native American sacred sites in lower courts. 

Even after RFRA’s enactment and the Supreme Court’s broad interpretation of the text, lower 

courts have consistently relied on Lyng as binding authority in evaluating Native American free 

exercise claims.36 For example, in Navajo Nation v. United States Forest Service,37 the Ninth 

 
30 Ryan, supra note 15, at 1409. 
31 Religious Freedom Restoration Act, 42 U.S.C. § 2000bb et. seq. 
32 521 U.S. 507 (1997). 
33 Religious Land Use and Institutionalized Persons Act, 42 U.S.C. § 2000cc et. seq. 
34 See Micah J. Schwartzman, What Did RFRA Restore?, RELIGIOUS FREEDOM INSTITUTE (Sept. 11, 2014), 

https://religiousfreedominstitute.org/2016-6-30-what-did-rfra-restore/.  
35 Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 685 (2014). 
36 See, e.g., Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 239 F. Supp. 3d 77, 93 (D.D.C. 2017) (“That 

Lyng was a Free Exercise, rather than a RFRA, case does not change its applicability here. . . . In enacting RFRA, 

Congress restored the compelling-interest test set forth in pre-Smith cases.”); Real Alts., Inc. v. Sec’y Dep’t of 

Health & Hum. Servs., 867 F.3d 338, 363 (3d Cir. 2017) (“[I]n passing RFRA, Congress bolstered Lyng’s reading 

of the Free Exercise Clause with RFRA's text and legislative history.”). 
37 535 F.3d 1058 (9th Cir. 2008). 
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Circuit rejected a challenge to the federal government’s use of a sacred mountain for creating 

artificial snow for skiing. In its reasoning the court affirmed the exact burden test in Lyng, 

finding that it was “consistent with the Sherbert standard codified in RFRA.”38 RLUIPA’s 

protection of land has also proven entirely futile in the sacred site context—appellate courts have 

only applied RLUIPA to government land-use regulations of private land, and sacred sites are 

generally on public land.39 

C. The Need for Change in Free Exercise Doctrine 

The evolution of free exercise jurisprudence has highlighted the need for a fundamental 

reconceptualization of the doctrine. The test set forth in Lyng is functionally rational basis 

wearing a strict scrutiny disguise,40 and it is fatal in fact for sacred site claims. Despite how 

indispensable sacred sites are for the meaningful practice of Native American religions, courts 

erroneously focus not on maintaining the existence of the sites themselves, but rather, access to 

them. They care not about the government’s destruction of sacred sites, but whether it has 

physically prohibited religious claimants from accessing them. This perspective is utterly 

flawed—access to a sacred site does not protect free exercise rights if the site’s religious value 

has been decimated. Sacred sites are a physical manifestation of spiritual beings, and in order to 

protect Native American religions, they must be acknowledged as such. 

A change in doctrine is moreover necessary because Lyng and its progeny fail to capture 

the spirit of the Free Exercise Clause generally.41 James Madison, in his pursuit of religious 

 
38 Id. at 1073. 
39 Id. at 1077. See also Apache Stronghold v. United States, 38 F.4th 742, 759 (9th Cir. 2022) (holding that RLUIPA 

only applies to private land). 
40 See Ryan, supra note 15, at 1416 (“Smith in one sense achieved wholesale what the Court had already been doing 

retail.”) 
41 See, e.g., Lyng v. Nw. Indian Cemetery Protective Ass’n, 485 U.S. 439, 477 (1988) (Brennan, J., dissenting) 

(“The safeguarding of such a hollow freedom not only makes a mockery of the ‘policy of the United States to 

protect and preserve for American Indians their inherent right of freedom to believe, express, and exercise the[ir] 

traditional religions . . . . it fa ils utterly to accord with the dictates of the First Amendment.”). 
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liberty, emphasized that people deserve “equal title to the free exercise of [r]eligion according to 

the dictates of [c]onscience.”42 Lyng plainly fails to fulfill this purpose. To clarify, placing the 

onus on Native Americans to demonstrate a substantial burden does not itself deprive them of 

equal title to free exercise. Indeed, the standard of scrutiny is high for all religious claimants, and 

the Court has denied most claims for religious exemptions since Sherbert, regardless of their 

religion.43 However, unlike with sacred sites, the Court has willingly granted exemptions to 

individuals coerced into specific acts contrary to their religious principles.44 On the other hand, 

the Court’s treatment of Native American land has proven to demand a completely different 

level of scrutiny. That is, unless the government explicitly bans access to a sacred site, which it 

will almost never do, it is simply impossible for Native American claimants to meet their 

evidentiary burden. Thus, the Court’s unique hostility to sacred site claims can hardly be seen as 

granting Native Americans equal title to free exercise rights. 

The Court in Lyng justifiably cited concern that veering away from the substantial burden 

test could potentially open the floodgates to endless litigation, tasking courts with “reconcil[ing] 

the various competing demands on government, many of them rooted in sincere religious belief, 

that inevitably arise in so diverse a society as ours.”45 This objection would surely be reasonable 

if the Court was asked to lower the plaintiff’s burden generally for all government actions, as 

Justice O’Connor implied would happen if the Court strayed from the test.46 However, if the 

Court narrowly modifies the substantial burden inquiry for claims only rooted in the niche 

 
42 JAMES MADISON, MEMORIAL AND REMONSTRANCE ¶15 (1819). 
43 See Ryan, supra note 15, at 1414 (“[T]he Court rejected thirteen of the seventeen free exercise claims it heard.”). 
44 See, e.g., Hobby Lobby, 573 U.S. 682 (2014); Holt v. Hobbs, 574 U.S. 352 (2015); Thomas v. Rev. Bd. of Ind. 

Emp. Sec. Div., 450 U.S. 707 (1981). 
45 Lyng, 485 U.S. at 452. 
46 Id. (expressing concern that challenges will be brought to “a broad range of government activities—social welfare 

programs to foreign aid to conservation projects.”). 
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context of access to sacred sites or analogous types of land, such a change will not give citizens a 

broad veto on an array of government actions.  

In sum, Lyng destroyed the viability of essentially all sacred site free exercise claims by 

establishing a hurdle that Native American claimants can never overcome. Further, the judiciary 

and legislature have since failed to address this problem. Such treatment of sacred sites reflects a 

fundamental misunderstanding of Native American religions, and simply runs counter to the 

purpose of the Free Exercise Clause and the values of the Founding Fathers. If courts are to ever 

ensure equal free exercise rights to all religious claimants, the Supreme Court must expand its 

conception of substantial burden to level the playing field for sacred site claims. 
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HANNAH SOSENKO 
75 E Armory Ave, Apartment 310, Champaign, IL 61820 

sosenko2@illinois.edu • 716-545-2474 

 
June 9, 2023 

 

The Honorable Juan Sánchez 

James A. Byrne United States Courthouse 

601 Market Street, Room 14613 

Philadelphia, PA 19106-1729 

 

Dear Chief Judge Sánchez: 

 

I am writing to apply for the 2024-2025 term clerkship in your chambers. I will be a third-year 

law student in the fall at the University of Illinois College of Law where I am ranked 10th out of 

205 students and serve as the Managing Notes Editor of the University of Illinois Law Review. I 

have received the top grades in my Legal Writing and Analysis, Legal Research, Introduction to 

Advocacy, and Employment Discrimination classes.  

 

Prior to law school, I worked as a Compensation Analyst at M&T Bank in Buffalo, NY after I 

graduated from Cornell University. I believe my strong academic performance in research and 

writing courses, my curiosity, and my work ethic make me a valuable addition to your chambers.  
 

Enclosed are my writing sample, transcripts, and resume. You will also receive my letters of 

recommendation from Dean Jennifer Robbennolt, Professor Janice Pea, and Professor Suja 

Thomas.  

 

I can be reached by phone at 716-545-2474 or by email at sosenko2@illinois.edu to schedule a 

meeting at your convenience. Thank you for your time and consideration. 

 

Respectfully, 

Hannah Sosenko 
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HANNAH SOSENKO 
75 E Armory Ave, Apartment 310, Champaign, IL 61820 

sosenko2@illinois.edu • 716-545-2474 
 

EDUCATION__________________________________________________________________________________ 

University of Illinois College of Law, Champaign, IL             May 2024 

J.D. Candidate, GPA: 3.77/4.00, Class Rank: 10/205 

• University of Illinois Law Review, Managing Notes Editor (2023-2024), Member (2022-2023) 

• CALI Awards (highest grade in section), Legal Writing & Analysis (Fall 2021), Legal Research (Fall 

2021), Introduction to Advocacy (Spring 2022), Employment Discrimination (Spring 2023) 

• Teaching Assistant for Legal Writing & Analysis (Fall 2022) and Introduction to Advocacy (Spring 2023) 

• Harno Scholar, Dean’s List 

 

Cornell University, ILR School, Ithaca, NY              May 2019 

B.S. in Industrial and Labor Relations, Business and Psychology Minor, GPA: 3.75/4.00 

• Prisoner’s Express, Volunteer who wrote letters to incarcerated people 

• Office of the Judicial Administrator, Student Mediator  

• ILR Peer Mentor, Mentor for incoming first-year and transfer students 

• Club Softball Team, President & Pitcher 

 

EXPERIENCE_________________________________________________________________________________ 

Seyfarth Shaw LLP, Chicago, IL                              May 2023 – July 2023 

2023 Summer Fellow, Labor & Employment 

 

U.S. Equal Employment Opportunity Commission, Chicago, IL        May 2022 – August 2022 

Legal Intern 

• Researched various employment discrimination topics under the Americans with Disabilities Act, the Age 

Discrimination in Employment Act, and Title VII, and wrote research memoranda 

• Reviewed relevant documents, compiled case timeline, and drafted a memorandum in a race 

discrimination case 

 

M&T Bank, Buffalo, NY              July 2019 – August 2021 

Compensation Analyst  

• Recommended pay changes for employees based on internal employee data and external market data 

• Created reports and data visualizations on compensation trends for executive management 

• Analyzed job descriptions to determine correct job grades and salary ranges for new job openings 

• Wrote and distributed communications about compensation practices to educate and train employees 

 

PUBLICATIONS______________________________________________________________________________ 

• Make Me Whole Again: Compensating for Emotional Harm in Pay Discrimination Cases under the 

Proposed Paycheck Fairness Act, University of Illinois Law Review (forthcoming 2024) 

 

INTERESTS___________________________________________________________________________________ 

• Buffalo Bills, softball, knitting 
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Academic History  673262288 Hannah J. Sosenko (Hannah)
May 29, 2023 03:29 pm

To print your University of Illinois academic history, follow the print instructions for your web
browser as you would to print any web page. For example, with Internet Explorer, select the Print option
from the File menu.

In the Degree Information section, you may see multiple sought degree records. To view your current
degree, click on the View Student Information link at the bottom of the page.

Note: Academic standing is reviewed by your college and is subject to change.

This is NOT an Official Transcript.

Institution Credit    Transcript Totals    Courses in Progress

Transcript Data
STUDENT INFORMATION

Name : Hannah J. Sosenko

Birth Date: Oct 30, 1996

Curriculum Information

Most Recent Program(s)
College: Law

Major and Department: Law, Law

 
***This is NOT an Official Transcript***
 
 
 
INSTITUTION CREDIT      -Top-

Term: Fall 2021 - Urbana-Champaign

College: Law

Major: Law

Academic Standing:  

Additional Standing: Harno Scholar

Subject Course Level Title Grade Credit
Hours

Quality
Points

R

LAW 601 1L Contracts B+ 4.000 13.32   
LAW 603 1L Torts A 4.000 16.00   
LAW 604 1L Criminal Law B+ 4.000 13.32   
LAW 609 1L Legal Writing & Analysis A+ 2.000 8.00   
LAW 627 1L Legal Research A 1.000 4.00   
Term Totals (Law - Urbana-Champaign)
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 Attempt
Hours

Passed
Hours

Earned
Hours

GPA
Hours

Quality
Points

GPA

Current Term: 15.000 15.000 15.000 15.000 54.64 3.64

Cumulative: 15.000 15.000 15.000 15.000 54.64 3.64

 

This is NOT an
Official Transcript.

Term: Spring 2022 - Urbana-Champaign

College: Law

Major: Law

Academic Standing:  

Additional Standing: Harno Scholar

Subject Course Level Title Grade Credit
Hours

Quality
Points

R

LAW 602 1L Property A 4.000 16.00   
LAW 606 1L Constitutional Law I B+ 4.000 13.32   
LAW 607 1L Civil Procedure A 4.000 16.00   
LAW 610 1L Introduction to Advocacy A+ 3.000 12.00   
LAW 792 1L Fund of Legal Practice S 1.000 0.00   
Term Totals (Law - Urbana-Champaign)

 Attempt
Hours

Passed
Hours

Earned
Hours

GPA
Hours

Quality
Points

GPA

Current Term: 16.000 16.000 16.000 15.000 57.32 3.82

Cumulative: 31.000 31.000 31.000 30.000 111.96 3.73

 

This is NOT an
Official Transcript.

Term: Fall 2022 - Urbana-Champaign

College: Law

Major: Law

Academic Standing:  

Subject Course Level Title Grade Credit
Hours

Quality
Points

R

LAW 600 1L Pro Bono Service S 0.000 0.00   
LAW 662 1L Labor Law I A 3.000 12.00   
LAW 667 1L Family Law A 3.000 12.00   
LAW 682 1L Evidence A 3.000 12.00   
LAW 692 1L Summer/Fall Externships S 4.000 0.00   
LAW 696 1L Lgl Wrtg Teaching Practicum S 1.000 0.00   
LAW 696 1L Law Review S 1.000 0.00   
LAW 792 1L Empirical Methods in Law B+ 3.000 9.99   
Term Totals (Law - Urbana-Champaign)

 Attempt
Hours

Passed
Hours

Earned
Hours

GPA
Hours

Quality
Points

GPA

Current Term: 18.000 18.000 18.000 12.000 45.99 3.83

Cumulative: 49.000 49.000 49.000 42.000 157.95 3.76

 

This is NOT an
Official Transcript.

Term: Spring 2023 - Urbana-Champaign

College: Law

Major: Law

Academic Standing:  

Subject Course Level Title Grade Credit
Hours

Quality
Points

R

LAW 615 1L Administrative Law A 3.000 12.00   



OSCAR / Sosenko, Hannah (University of Illinois, College of Law)

Hannah  Sosenko 939

5/29/23, 3:29 PM Academic History; View Academic History Select Level and Type; ...; Registration and Records Tab

https://ui2web1.apps.uillinois.edu/BANPROD1/bwskotrn.P_ViewTran 3/3

RELEASE: 8.7.1

LAW 664 1L Employment Discrimination A+ 3.000 12.00   
LAW 686 1L Remedies A 3.000 12.00   
LAW 696 1L Law Review S 1.000 0.00   
LAW 696 1L Intro Adv Teach Practicum S 1.000 0.00   
LAW 792 1L Judicial Opinion Writing S 2.000 0.00   
LAW 794 1L Employee Benefits B+ 3.000 9.99   
Term Totals (Law - Urbana-Champaign)

 Attempt
Hours

Passed
Hours

Earned
Hours

GPA
Hours

Quality
Points

GPA

Current Term: 16.000 16.000 16.000 12.000 45.99 3.83

Cumulative: 65.000 65.000 65.000 54.000 203.94 3.77

 

This is NOT an
Official Transcript.

TRANSCRIPT TOTALS (LAW - URBANA-CHAMPAIGN)      -Top-

 Attempt
Hours

Passed
Hours

Earned
Hours

GPA
Hours

Quality
Points

GPA

Total Institution: 65.000 65.000 65.000 54.000 203.94 3.77

Total Transfer: 0.000 0.000 0.000 0.000 0.00 0.00

Overall: 65.000 65.000 65.000 54.000 203.94 3.77

 

This is NOT an
Official Transcript.

COURSES IN PROGRESS       -Top-

Term: Fall 2023 - Urbana-Champaign

College: Law

Major: Law

Subject Course Level Title Credit Hours
LAW 680 1L Professional Responsibility 3.000

LAW 684 1L Federal Courts 4.000

LAW 694 1L Trial Advocacy 2.000

LAW 695 1L Trial Advocacy Workshop 3.000

LAW 696 1L Law Review 2.000

LAW 793 1L Adv Legal Writing: App Adv 2.000

 

This is NOT an
Official Transcript.

© 2023 Ellucian Company L.P. and its affiliates.



OSCAR / Sosenko, Hannah (University of Illinois, College of Law)

Hannah  Sosenko 940

University of Illinois College of Law
504 E. Pennsylvania Ave.
Champaign, IL 61820

June 09, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

I am the Associate Dean for Research and a Professor of Law and Psychology at the University of Illinois College of Law. I write
to recommend one of my students, Hannah Sosenko, to you for work as a clerk in your chambers. I highly recommend Hannah to
you.

Hannah was a student in my 1L Torts class during the first year of her studies at the College of Law. As a student, I have found
her to be smart, engaged, and thoughtful. Throughout the semester and on her final exam, Hannah distinguished herself as one
of the top students in a high performing class. Her questions and comments demonstrated her command of the cases, rules, and
policy implications under discussion. She is tenacious and always striving for improvement. It was no surprise that she earned
one of the handful of “A” grades in the class.

Hannah has been similarly successful in her other law school courses and is currently ranked in the top 5% of students in an
excellent class. Hannah has excelled, in particular, at writing and analysis, earning a hat trick of CALI awards in her Legal Writing
and Analysis, Legal Research, and Introduction to Advocacy classes. She chose to be a research assistant for the Legal Writing
and Analysis and the Introduction to Advocacy courses in her second year, an experience that has helped her to hone her own
writing skills as well.

In the fall of her second year, Hannah was a student in my course on Empirical Methods in Law. The course covers the use of
empirical research in legal contexts—teaching students about a variety of empirical methodologies and giving them an
introduction to statistical analysis. As part of the course, students are required to work in teams to collect data and do statistical
analysis, make regular reports to the class about their projects, and then to write individual papers. This is a type of research that
is foreign to many law students, but Hannah thought carefully about how to design and carry out her project and was attuned to
the methodological issues it raised. She also asked important questions of her peers to help them think through their own projects
and make them better. As her project for the course, Hannah and her partner conducted a statistical analysis of settlement rates
in tort cases in Massachusetts before and after that state’s adoption of Twiqbal-like pleading standards in 2008 (Iannacchino v.
Ford Motor Co., 888 N.E.2d 879, 883 (2008)). Hannah and her partner canvassed the prior work on the topic and designed the
project to build on and contribute to that prior work. In her paper, Hannah demonstrated the ability to engage in a different type of
analytic discourse and is well equipped to be a careful consumer of scientific research and to think in a sophisticated way about
its role in legal decisions.

Hannah has been successful outside of the classroom as well. In particular, Hannah earned a place on the Illinois Law Review,
her law review note was recently chosen for publication, and she will be that journal’s Managing Notes Editor in the coming
academic year. Hannah has the respect of her peers, who chose her as the President of the Education Law and Policy Society
and she has been an active leader in the Street Law group as well.

Hannah spent the summer of 2022 as a legal intern with the U.S. Equal Employment Opportunity Commission and she will follow
that up this summer (2023) as a summer fellow in labor and employment at Seyfarth Shaw in Chicago.

I have no doubt that Hannah will put all of her skills to good use and be an asset to your chambers. She is a quick study, a skilled
writer, and thoughtful legal analyst who brings an open mind to the assessment of legal questions. I recommend her highly and I
hope that you will give her your careful consideration.

If I can be of any further assistance, please feel free to contact me.

Sincerely,

Jennifer K. Robbennolt, J.D., Ph.D.
Alice Curtis Campbell Professor of Law and Professor of Psychology
Associate Dean for Research

Jennifer Robbennolt - jrobbenn@illinois.edu
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University of Illinois College of Law
504 E. Pennsylvania Ave.
Champaign, IL 61820

June 09, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

Over the past twenty-four years, I have written dozens of reference letters for current or former students. Often, it is a chore.
Occasionally, it is a privilege. I am indeed privileged to recommend Ms. Hannah Sosenko, who has applied for a clerkship in your
chambers. I apologize I advance for the length of this letter, but there is a lot to be said about this young woman.

During her first year in law school, Hannah was my student both semesters in Legal Writing & Analysis and Introduction to
Advocacy. She excelled, earning the highest grade in both classes. In both courses, her research was thorough and creative, her
legal analysis of problems was insightful, and her written work product was outstanding.

This year, as a 2L, she earned an A in my Family Law class. Hannah also served as my teaching assistant for both semesters. In
this role, she mentored first-year students, advised them on research strategies, and offered them constructive criticism of their
writing. The feedback from the first years was overwhelmingly positive. Hannah pushed them, challenged them, and praised them
when it was deserved. She identified students who were struggling and reached out to them. Any workplace would benefit from
her interpersonal skills.

But, of course, you have applications from many academically successful law students. More relevant to her clerkship application
is her performance this past semester in my Judicial Opinion Writing seminar. I developed this course several years ago to
prepare promising students for the responsibilities of a judicial clerkship and to allow them to produce written work product that
reflects their clerkship potential. Over the course of the semester, we read dozens of opinions, not to learn the law, but to
compare judicial writing styles, and to discuss topics such as judicial notice, dicta, amicus briefs, threshold issues like standing
and mootness, and other issues that a law clerk will face.

Each student selected a case that had been granted leave to appeal by the Illinois Supreme Court. Hannah chose Walton v.
Roosevelt University, in which a former employee claimed that the employer violated Illinois’ Biometric Information Privacy Act
(BIPA) by using a timekeeping device that scans and stores employees’ handprints and transmits this biometric data to an outside
vendor. What might have been a straightforward matter of statutory interpretation was complicated by the fact that the plaintiff
was a union member, and the Seventh Circuit has found union members’ claims under the Illinois BIPA preempted by the Labor
Management Relations Act (LMRA) based on broad management rights clauses in collective bargaining agreements.

While labor law is not something that she has studied, Hannah did what law clerks do. She delved into the research and taught
herself what she needed to know about the LMRA and federal preemption. She prepared a bench memo, watched the oral
argument, and prepared two drafts of the opinion. After a careful examination of the Seventh Circuit cases and the Illinois
Supreme Court’s pronouncements on when it will follow the Seventh Circuit, she concluded that the plaintiff’s claims are
preempted by the LMRA. Importantly, she thoughtfully responded to the plaintiff’s and amici’s arguments that at least some of the
claims did not come within the scope of the broad management rights clause in the collective bargaining agreement and, thus, are
not preempted.

Hannah’s goal was not to predict what the Illinois Supreme Court will do, but to write a draft opinion that her judge would be
willing to circulate to other members of our imaginary court as a proposed opinion. The Illinois Supreme Court has not yet issued
its opinion in Walton, but by this measure, she succeeded.

Hannah is a gifted writer, as evidenced not only by her performance in this seminar, but also by her Law Review note having
been selected for publication. In addition, as a result of her leadership and her ability to work well with others, her peers elected
her as Managing Notes Editor of our Law Review.

The seminar is designed to mimic, to the extent possible, the clerkship experience. Thus, in addition to working on her own draft
opinion, Hannah edited the draft opinion of another member of the class who was working on a different case − in the same
manner that co-clerks cooperate and collaborate in chambers. Her suggestions were excellent, and her classmate valued her
input. Similarly, she graciously accepted comments from him. Thus, Hannah can not only produce the work product expected of a
judicial law clerk, she also understands the job.

Several assignments are designed to hone the students’ research skills. Each student was asked to select a case in which a
separate opinion, either a concurrence or a dissent, eventually prevailed. Most students chose cases that were eventually
overturned by subsequent Supreme Court opinions. Hannah chose instead to present Ledbetter v. Goodyear Tire & Rubber Co.,
Inc. (U.S. 2007), in which Justice Ginsburg wrote a dissent joined by Justices Stevens, Souter, and Breyer. She presented this
case as one of the relatively rare instances of Congress acting expeditiously to “overturn” the court’s judgment when it passed the

Janice Pea - j-pea@illinois.edu
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Lilly Ledbetter Fair Pay Act

On another occasion, I asked the students to find opinions in which an author used a literary or cultural reference to illustrate a
point. Students offered examples of opinions quoting what might be called “the literary canon” − Shakespeare, Dickens, Poe, and
Hemingway, among others. Hannah took a different route, finding cases in which judges quoted song lyrics. She found more than
one case quoting the lyrics of Taylor Swift songs (and these were not cases involving Ms. Swift as a party, although there are
several such cases). This led to her moderating an active discussion of the propriety and effectiveness of literary or cultural
references in judicial opinions. What works are so well known that they will stand the test of time and a reader fifty years from now
will “get it”? Will Beatles lyrics be as familiar as a line from A Tale of Two Cities? Indeed, do 21st century readers appreciate a
reference to Greek or Roman mythology or a quotation from Of Mice and Men?

My background includes working for twenty years as senior law clerk to a member of the Illinois Supreme Court. In my clerkship
role, I screened applications and interviewed clerkship candidates. In my teaching role, I have taught over 1,000 law students. I
can say, without reservation, that Hannah Sosenko is one of the top ten percent of students that I have had the pleasure of
teaching and one of the most promising clerkship candidates.

Very truly yours,

Janice Farrell Pea
Lecturer in Law

Janice Pea - j-pea@illinois.edu
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University of Illinois College of Law
504 E. Pennsylvania Ave.
Champaign, IL 61820

June 09, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

It is my pleasure to recommend Hannah Sosenko for a clerkship in your chambers. Hannah has a 3.77 GPA, has received the
highest grade in legal writing classes, and is ranked tenth at the University of Illinois College of Law in Champaign-Urbana. Before
attending law school, Hannah graduated from the Cornell Industrial and Labor Relations School where she had a 3.75. Prior to
starting law school, Hannah worked as a compensation analyst for a bank for two years.

I have had the pleasure of getting to know Hannah over the last semester. It has been an absolute pleasure. I first met her as a
student in my employment discrimination class this past spring. She was always very well prepared and engaged with the material
in class. It was no surprise to me that she received the highest grade, an A+, in the class.

I also host a three on three basketball tournament each spring. Having played in high school, Hannah had signed up but had to
drop out because of an injury. I was happy that she showed up anyway. She has a good shot and is fun to be around—a quality
that I know is important in chambers.

Having been a clerk for a federal judge, I can imagine some of the other qualities Your Honor seeks in a clerk and I think Hannah
possesses those qualities. Hannah is an excellent writer, and she has told me that she really likes to write. Hannah’s family has a
journalism background. This experience along with taking a freshman seminar labor law class have helped develop her writing
skills. In law school, as already mentioned, she received top grades in writing, and she was also chosen to be a Teaching
Assistant for this class. She has continued to hone her writing as a member of the Law Review. Chosen now to help lead the Law
Review as Managing Notes Editor, her writing and editing skills will continue to develop there.

As a law clerk to Your Honor, Hannah would like to continue to work on her lawyering skills including her writing. With no lawyers
in her family, Hannah would also like to develop a strong relationship with Your Honor so that she can continue to learn from you
over her career.

After she graduates from law school, Hannah wants to work in labor and employment law and eventually would like to work for
the government doing this type of work. I believe that Hannah will be an asset to your chambers, and I think she will be a very
successful lawyer.

I give Hannah my strongest recommendation. Please let me know if you have any questions.

Sincerely,

Suja A. Thomas
Peer and Sarah Pedersen Professor of Law

Suja Thomas - sathomas@illinois.edu
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HANNAH SOSENKO 
75 E Armory Ave, Apartment 310, Champaign, IL 61820 

sosenko2@illinois.edu • 716-545-2474 

 

 

Writing Sample 

 

My writing sample is a judicial opinion I wrote for my Judicial Opinion 

Writing seminar in the Spring 2023 semester. The opinion is based on a case 

decided by the Illinois Supreme Court in its January 2023 Term, Walton v. 

Roosevelt University, 2023 IL 128338. At the time I wrote the opinion, the 

case had not been decided, but the Illinois Supreme Court had heard oral 

arguments. 

 

Prior to submitting my opinion, I also prepared a bench memorandum for this 

case. I am happy to provide a copy of the bench memorandum at your 

request. 
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The certified question before the court is “[d]oes Section 301 of the Labor Management 

Relations Act (29 U.S.C. § 185) [LMRA] preempt Privacy Act claims (740 ILCS 14/1) asserted 

by bargaining unit employees covered by a collective bargaining agreement?” The appellate 

court answered the certified question affirmatively, relying on Seventh Circuit precedent 

applying federal preemption to Privacy Act claims. We affirm the appellate court and hold 

Section 301 of the LMRA preempts Privacy Act claims asserted by bargaining unit employees 

covered by a collective bargaining agreement (CBA).  

 Walton, the plaintiff, worked for Roosevelt University, the defendant. During his 

employment, Walton was represented by a union and covered by a CBA. To clock in and out of 

work, University employees scan their handprints on a hand scanner. The University stores the 

handprint data collected from the hand scanner and provides employee data from the hand 

scanner to a third-party payroll vendor.  

 The CBA that covers Walton and other bargaining unit members contains a broad 

management rights clause. The management rights clause gives management broad discretion 

and control over working conditions. The clause contains a non-exhaustive list of the “exclusive 

rights of management,” including the right to “plan, direct, and control all operations performed 

in the building” and “to direct the working force.” The CBA also “recognizes the Union as the 

sole and exclusive representative” of the University’s employees, and “the right to bargain on 

behalf of all such employees is vested solely in the Union.” The CBA does not mention Privacy 

Act or the collection, storage, or use of employee biometric information or data. 

 Walton, on behalf of a class of employees, brought this claim against the University, 

alleging the University violated the Privacy Act by collecting, storing, and distributing 

employees’ biometric data without first obtaining the employees’ informed consent. Walton 
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sought money damages for the University’s failure to obtain informed consent prior to installing 

the hand scanners for timekeeping and failure to develop and follow retention policies required 

under the Privacy Act. The University filed a motion to dismiss, which the circuit court denied.  

When denying the University’s motion to dismiss, the circuit court held preemption was 

not appropriate in this case because the Privacy Act applies equally inside and outside the 

workplace, making rights under the Privacy Act independent from employee rights under a CBA. 

The University then moved for the circuit court to reconsider its motion to dismiss, which the 

circuit court denied. 

With its motion to reconsider, the University also asked the circuit court to certify the 

following question for interlocutory appeal: “Does Section 301 of the Labor Management 

Relations Act (29 U.S.C. § 185) preempt Privacy Act claims (740 ILCS 14/1) asserted by 

bargaining unit employees covered by a collective bargaining agreement?”  The circuit court 

certified the question for interlocutory appeal, and the appellate court answered the certified 

question affirmatively. Walton appealed, bringing the certified question to this court to answer 

under Illinois Supreme Court Rule 308. Ill. S. Ct. R. 308(a) (eff. Oct. 1, 2019).  This court 

reviews certified questions de novo. O’Connell v. Cnty. Of Cook, 2022 IL 127527, ¶ 19; Carter 

v. SSC Odin Operating Co., LLC, 237 Ill. 2d 30, 39 (2010). 

 We affirm the appellate court’s decision and hold Section 301 of the LMRA preempts 

Privacy Act claims asserted by bargaining unit employees. Like the appellate court’s analysis, 

our analysis centers around whether Seventh Circuit precedent applying federal preemption to 

Privacy Act claims was wrongly decided. See State Bank of Cherry v. CGB Enterprises, Inc., 

2013 IL 113836, ¶ 33 (weighing soundness of applicable federal precedent). Because we find the 

applicable Seventh Circuit precedent, Miller v. Southwest Airlines Co., 926 F.3d 898 (7th Cir. 
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2019) and Fernandez v. Kerry, Inc., 14 F.4th 644 (7th Cir. 2021), to be well-reasoned and 

logically sound, we affirm the appellate court and answer the certified question affirmatively.  

When Illinois courts interpret federal statutes, in the absence of a Supreme court decision, 

“the weight this court gives to federal circuit and district court interpretations of federal law 

depends on factors such as uniformity of law and soundness of the decisions.” State Bank of 

Cherry v. CGB Enterprises, Inc., 2013 IL 113836, ¶ 33. Where this court believes Seventh 

Circuit precedent was wrongly decided, this court declines to follow Seventh Circuit precedent. 

Id. Whether Seventh Circuit precedent is wrongly decided turns on whether the Seventh Circuit’s 

opinion is logically unreasonable or unsound. Id. 

In Miller and Fernandez, the Seventh Circuit applied federal preemption analysis under 

the Railway Labor Act (RLA) and the LMRA, respectively, to determine whether Privacy Act 

claims were preempted. Thus, for this court to determine whether Miller and Fernandez were 

wrongly decided, we must consider whether the Seventh Circuit properly applied federal 

preemption. 

The court looks to a CBA’s language to determine whether a state law claim is preempted 

by federal labor law. Int’l Brotherhood of Electrical Workers, AFL-CIO v. Hechler, 481 U.S. 

851, 857 (1987). Under Section 301 of the LMRA, federal preemption applies to state law claims 

when the state law claim substantially depends on interpreting or analyzing a CBA’s language. 

Id. Mere reference to the CBA is not enough to prove a claim “substantially depend[s]” on the 

CBA. See Byrne v. Hayes Beer Distrib. Co., 2018 IL App (1st) 172612, ¶ 24. For preemption to 

apply, the employer need only advance a nonfrivolous argument that the collective bargaining 

agreement authorizes the complained-of conduct and the claim “substantially depends” on 

interpreting the CBA. Brazinski v. Amoco Petroleum Additives Co., 6 F.3d 1176, 1179 (7th Cir. 
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1993). “[W]here a claim is purely a question of state law and is entirely independent of any 

understanding of the terms of a CBA, it may proceed as a state law claim.” Gelb v. Air Con 

Refrigeration and Heating, Inc., 356 Ill. App. 3d 686, 692 (1st Dist. 2005) (citing Livadas v. 

Bradshaw, 512 U.S. 107, 124–25 (1994)).  

The Seventh Circuit applied federal preemption in Miller. In Miller, the Seventh Circuit 

held the RLA preempted Privacy Act claims brought by bargaining unit employees covered by a 

CBA with a broad management rights clause. Miller, 926 F.3d at 903–04. In addressing whether 

the state law claim substantially depended on interpreting the CBA, the court determined “[i]t is 

not possible even in principle to litigate a dispute about how an air carrier acquires and uses 

fingerprint information for its whole workforce without asking whether the union has consented 

on the employees’ collective behalf.” Id. at 904. To the Seventh Circuit, resolving the 

employees’ Privacy Act claim required interpreting the CBA to determine whether the union 

consented to the collection, storage, and use of employees’ biometric identifiers. Id. Because 

resolving their Privacy Act claims required interpreting the CBA, federal preemption applied, 

and the employees must bring their claims to an adjustment board, which may read and interpret 

the CBA to determine whether the union consented on behalf of the bargaining unit. Id. at 903–

04.   

Three years after Miller, the Seventh Circuit applied Miller to the Privacy Act, finding 

federal preemption applied. Fernandez, 14 F.4th at 645–46. In Fernandez, the employer 

collected and stored employees’ fingerprint data to track hours worked. Id. at 646. The 

employees were represented by a union and covered by a CBA with a broad management rights 

clause. Id. at 645. The employees alleged that the employer violated the Privacy Act by failing to 

properly inform employees about how their biometric data was used. Id. The Seventh Circuit 
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addressed the same issue before this court—whether Section 301 of the LMRA preempts Privacy 

Act claims brought by bargaining unit employees covered by a CBA with a broad management 

rights clause. See id. at 645–46. Consistent with its decision in Miller, the Seventh Circuit held 

the LMRA preempts Privacy Act claims because timekeeping is a mandatory bargaining subject, 

the employees’ claims were related to timekeeping, and resolving the Privacy Act claims 

required interpreting the CBA. Id. 

Miller and Fernandez are well-reasoned and logically sound. To resolve the employees’ 

Privacy Act claims in Miller and Fernandez, determining whether the union consented to the 

collection of biometric data on behalf of the bargaining unit is the critical first step in the Privacy 

Act analysis. If there is consent, the Privacy Act is not violated, but if there is no consent, the 

Privacy Act is violated, and employees may bring a Privacy Act claim against their employer. To 

determine whether the union consented, one would need to look at the CBA’s language because 

the CBA’s language governs the union-employer relationship. As the bargaining unit’s exclusive 

representative, any agreement between the employer and the union would be set out in the CBA. 

Thus, resolving Privacy Act claims in a union context requires interpretation of an applicable 

CBA.  

Additionally, the employees in Miller, Fernandez, and Walton all contest timekeeping 

procedures, which clearly fall within the scope of the broad management rights clauses found in 

the applicable CBAs. Because the union and the employer have bargained over the CBA and 

agreed to include a broad management rights clause, any dispute relating to a timekeeping 

procedure must be resolved by interpreting the broad management rights clause. Federal 

preemption applied in Miller and Fernandez because the disputes arose under the broad 

management rights clause. Thus, the Seventh Circuit’s decisions in Miller and Fernandez are not 
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logically unsound or unreasonable because resolving the employees’ Privacy Act claims depends 

on interpreting the broad management rights clause. 

Walton argues his Privacy Act claim cannot depend on the CBA’s language if the 

University is unable to point to specific language within the broad management rights clause that 

his Privacy Act claim depends on. While it is true the University only points generally to the 

broad management rights clause, the broad management rights clause is the precise language that 

must be interpreted to determine whether the union consented to allow the employer to collect, 

store, or use employees’ biometric information. Thus, we reject Walton’s argument that his 

Privacy Act claim does not depend on the CBA’s language and agree with the Seventh Circuit 

that Privacy Act claims depend on interpreting the CBA. 

The soundness of the Seventh Circuit’s opinions in Miller and Fernandez is further 

supported by the employers’ non-frivolous arguments that federal labor law preempts employee 

state law claims. The standard for federal labor law to preempt state law claims is not very high, 

only requiring the employer to advance a non-frivolous argument that the state law claim 

depends on interpreting the CBA. In both Miller and Fernandez, the employers advanced such 

arguments. Miller, 926 F.3d at 901; Fernandez, 14 F.4th at 645–46. Thus, the Seventh Circuit 

properly applied preemption in Miller and Fernandez, and the cases were not wrongly decided.  

The University also argues that even if we find Miller and Fernandez to be wrongly 

decided, this court should apply preemption because allowing Privacy Act claims to proceed in 

state courts allows individual employees to circumvent their union and bargain directly with 

employers, which is contrary to federal labor policy regarding union-employer relations. 

Although we have found Miller and Fernandez were not wrongly decided and adopt their 

holdings, we agree with the University, as did the Seventh Circuit in Miller and Fernandez. In 
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Miller, Fernandez, and the present case, employees brought claims on behalf of others in the 

bargaining unit against their employer, despite the union being the bargaining unit’s exclusive 

representative. Allowing employees to bring a claim against their employer directly voids the 

union of its primary purpose: representing the bargaining unit. Thus, as bargaining unit members, 

these employees must submit their claims to grievance and arbitration proceedings or an 

adjustment board to conform with federal labor policy. 

Walton argues this court should find Miller and Fernandez were wrongly decided 

because the Seventh Circuit misconstrued the issue presented. Walton argues the Seventh Circuit 

incorrectly characterized the issue. According to Walton, the Seventh Circuit characterized the 

issue as whether the employers in Miller and Fernandez were able to implement a new 

timekeeping procedure that required collecting biometric identifiers. To Walton, the real issue is 

not whether the employer was able to implement a new timekeeping procedure, but whether the 

employer obtained informed consent under Privacy Act prior to collecting employees’ biometric 

data for timekeeping purposes.  

We disagree with Walton’s characterization of the issues in Miller and Fernandez. From 

our reading of Miller and Fernandez, the court cannot even reach the question of whether the 

union consented because the central issue is who can decide whether the union consented. 

Because determining whether the union consented depends on reading and interpreting the 

CBA’s provision in those cases, the Seventh Circuit resolved the issue by applying federal 

preemption and determining an adjustment board or arbitrator is the right body to decide whether 

the union provided informed consent.  
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Because the Seventh Circuit properly applied federal preemption analysis, Miller and 

Fernandez are logically sound and well-reasoned. Thus, Miller and Fernandez were not wrongly 

decided, and federal preemption applies in this case. 

 While Walton and other similarly situated employees will not be able to bring Privacy 

Act claims in federal or state court, the employees are not without a remedy. The bargaining unit 

employees just must follow arbitration or other bargained-for proceedings to have their claim 

heard and to decide the issue of whether the union provided informed consent on behalf of the 

bargaining unit for the collection, storage, and dissemination of biometric identifiers. Although 

this court will not decide whether the union consented on behalf of Walton and other bargaining 

unit employees to the collection and storage of biometric data, any waiver or consent provided 

by contract likely will need to be explicit. Thus, it is possible that Walton’s union did not 

expressly consent to the collection, storage, and use of biometric data because the CBA contains 

no language about the Privacy Act or biometric data. 

Both Walton and amici raise practical concerns about applying federal preemption to the 

present case. One concern is applying preemption means union employees have a shorter period 

to bring their Privacy Act claim. If Privacy Act claims must be submitted to the union as 

grievances, a bargaining unit employee would need to file their grievance within ten days of the 

Privacy Act violation. In contrast, under the Privacy Act, the statute of limitations is five years. 

Tims v. Black Horse Carriers, Inc., 2023 IL 127801, ¶ 42. 

While the shortened statute of limitations for filing a grievance is concerning, because 

biometric data is being collected on a regular basis as part of timekeeping, the ten-day period 

would restart every time an employee scans their hand or finger on the employer’s timekeeping 

device to clock in and out of work. Cothron v. White Castle Sys., Inc., 2023 IL 128004, ¶ 1. 
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While in the present case, Walton would not be able to file this present claim as a grievance 

because the ten-day period has expired, if Walton still worked for the University, he would be 

able to submit a grievance within ten days of the last time he clocked in or out of work. Thus, 

bargaining unit employees would not have to file within ten days of the very first instance of a 

potential Privacy Act violation, but within ten days of any time the employer collected, stored, or 

used their biometric identifiers or data.  

Walton’s union, in its amicus brief, also points out Privacy Act claims have no guarantee 

of getting to arbitration because unions retain discretion over which grievances are submitted to 

arbitration. Thus, the union argues, employees may never have their claim heard by a third-party 

arbitrator. 

Despite the union’s discretion over the arbitration process, unions are bound to represent 

the bargaining unit in good faith with respect to working conditions, including timekeeping 

procedures. 29 U.S.C. § 158(d). While the union may consider the merit of grievances and the 

union’s relationship with the employer when deciding to allow a grievance to proceed to 

arbitration, as Walton’s union points out, the union also must comply with its duty to bargain in 

good faith. Id. If multiple employees in the bargaining unit file grievances alleging Privacy Act 

violations in relation to an employer’s timekeeping procedures, as is the case for Walton, unions 

should allow such grievances to proceed to arbitration to firmly decide whether the union 

consented to the collection, storage, and use of biometric identifiers for the entire bargaining 

unit. Although there is no guarantee an employee’s Privacy Act grievance will be ultimately 

heard by an arbitrator, because of the union’s duty of good faith, it appears to be in the union’s 

best interest to allow such grievances to proceed to arbitration.  
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Walton’s final concern is that applying federal preemption excludes employees 

represented by unions from the Privacy Act’s protections. Walton argues forcing union 

employees to bring Privacy Act claims as grievances under the CBA, as opposed to bringing 

Privacy Act claims in state court, was not the intent of the Illinois legislature in enacting Privacy 

Act.  

Additionally, because the CBA does not explicitly mention the Privacy Act, Walton 

argues that employees seeking to file grievances about Privacy Act violations may not be able to 

file a grievance because employees will be unable to point to a specific provision in the CBA 

under which their grievance arises. However, since Miller, Fernandez, and Walton all deal with 

timekeeping procedures, grievances would clearly arise under the broad management rights 

clauses. It must be the case that if preemption applies, bargaining unit employees are able to file 

grievances arising under the CBA’s broad management right clause to determine whether the 

union consented on their behalf to the collection, storage, and use of their biometric data for 

timekeeping purposes. 

Underlying our decision today is the assumption that a union may act as a “legally 

authorized representative” under the Privacy Act. The statute does not define “legally authorized 

representative,” so we have assumed the term to have its plain meaning and include unions. See 

740 ILCS 14/10. However, if the Illinois legislature did not intend for unions to be considered 

“legally authorized representative[s]” under the Privacy Act, then the LMRA cannot preempt 

Privacy Act claims brought by bargaining unit members because unions cannot provide consent 

under the Privacy Act and interpreting the CBA’s provisions would be unnecessary to resolve 

Privacy Act claims. If a union cannot be a “legally authorized representative” under the Privacy 

Act, the circuit court would be correct in holding the LMRA does not preempt Privacy Act 



OSCAR / Sosenko, Hannah (University of Illinois, College of Law)

Hannah  Sosenko 955

 12 

claims. We urge the Illinois legislature to clarify the meaning of “legally authorized 

representative” and amend the Privacy Act if unions were not meant to act as “legally authorized 

representative[s]” under the Privacy Act.  

Absent guidance from the Illinois legislature as to the meaning of “legally authorized 

representative,” we answer the certified question affirmatively and hold Section 301 of the 

LMRA preempts Privacy Act claims brought by bargaining unit employees covered by a CBA 

with a broad management rights clause. 

Remanded.  
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May 26, 2023 

 

The Honorable Juan R. Sánchez, Chief Judge 

U.S. District Court for the Eastern District of Pennsylvania 

14613 U.S. Courthouse 

601 Market Street 

Philadelphia, Pennsylvania 19106 

Dear Judge Sánchez,  

I am writing to apply for a clerkship with your chambers beginning in September 2024 

through September 2025. I am a third-year law student at The University of Akron School of 

Law where I recently served as the Executive Editor of Student Writing for the Akron Law 

Review and am in the top 5% of my class. I am excited to apply for a clerkship with your 

Chambers and the U.S. District Court for the Eastern District of Pennsylvania as it is my 

desire to begin my legal career in public service to our federal courts, learning and working 

alongside an extraordinary advocate, lawyer, and public servant, while also exploring our 

country and finding new places to call home, especially the greater-Philadelphia community.  

I had the privilege to extern with the Honorable J. Philip Calabrese of the U.S. District Court 

for the Northern District of Ohio in the summer of 2022. There, I had the opportunity to 

research and write matters pertaining to administrative review, civil rights, and sentencing 

guidelines. It was from this humbling experience that I was able to see the world of law 

behind the scenes and pay witness to how our federal courts serve and aid people. It is my 

hope that I can be a part of this work as a term clerk with your Chambers.   

Outside of law school, I enjoy playing vintage baseball, the guitar, making bagels, and 

spending time with my significant other, Shelby. 

Attached for your review are my résumé, law school transcript, and writing sample. The 

writing sample is a case I assisted in writing and researching, alongside Judge Calabrese 

and his law clerk, Vito Giannola. The case involved alleged deprivations of procedural and 

substantive due process. Letters of recommendation from the following are included herein.  

 Professor Martin H. Belsky   Professor Sarah Starnes 

 The University of Akron School of Law, The University of Akron School of Law, 

 belsky@uakron.edu    sstarnes@uakron.edu 

 (330) 972-6361    (330) 972-5291 

 Dr. Phil Marcin    Hon. J. Philip Calabrese    

 The University of Akron,   U.S. District Court for the Northern  

 pjm@uakron.edu    District of Ohio, 

 (330) 972-6480    phil_calabrese@ohnd.uscourts.gov 

       (Letter not included; listed as a reference). 

Thank you for your consideration. I would welcome the opportunity to interview with 

you and provide any additional information, discussing the attached materials more in detail. 

Sincerely, 

J. Noah Spinner 
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Education 
 

The University of Akron School of Law │ Akron, Ohio │ Candidate for Juris Doctor, December 2023 – GPA: 3.893/4.0 

• Class Rank: 2 out of 114 (top 5%) 

• Joint Juris Doctor-Master of Applied Politics candidate, December 2023 – GPA: 4.0/4.0 

• Executive Editor of Student Writing, Akron Law Review 

• CALI Excellence for the Future Award (Contracts, Legal Drafting, UCC Sales, and Secured Transactions) 

• Dean’s List and Akron Law Honors Scholar 

The University of Akron │ Akron, Ohio │2021 

• Bachelor of Arts in Political Science, Minor in American Politics – GPA: 3.936/4.0 (Summa Cum Laude Honors) 

• Ray C. and Ellen P. Bliss Political Science Scholarship, The Ray C. Bliss Institute of Applied Politics – 2018-2020  

 
 

 

Legal Experience 
 

Summer Associate │ Vorys, Sater, Seymour and Pease LLP – Summer 2023 

Fellow │ Property Law, University of Akron School of Law – 2023 

• Guide and facilitate the understanding of Property Law for two class sections through review sessions, presentations, and questions 

Judicial Extern │ United States District Court for the Northern District of Ohio, The Honorable Judge J. Philip Calabrese – 2022 

• Drafted and researched case opinions and legal memoranda for review by Judge Calabrese, including matters involving immigration, 

 administrative review, civil rights, and sentencing variances 

• Collaborated with fellow externs and Law Clerks regarding case assignments and research 

Study Abroad │ Ireland, The University of Missouri-Kansas City School of Law – 2022 

• Studied European Union Law and Comparative Criminal Law in Cork and Dingle, Ireland, under the instruction of Professors Dermot 

 Cahill (Bangor University), Dana Cole (The University of Akron School of Law), and Ed Hood (The University of Missouri-Kansas City 

 School of Law) 

Fellow │ Akron Law PLUS Program, Law School Admissions Council and Akron School of Law – 2021 

• Mentored future law students in a simulated law school program with an emphasis on diversity and inclusion in the legal profession 

 
 

 

Work Experience 
 

Beertender │ Missing Falls Brewery – 2021 - Present 

• Facilitate customer experience through cheerful service and maintain facility cleanliness 

Ambassador Coordinator │ Summit Education Initiative – 2020 

• Coordinated, strategized, and mobilized Ambassador recruitment for an adult education program entitled “College Restart” aimed at   

 helping adults with college experience and no degree to return to school and finish their degree program 

Field Organizer │ Mike Bloomberg 2020, Inc. – 2020 

• Organized and mobilized volunteers in direct voter contact, including canvassing, phone banking, and policy issued events 

Mascot, “Zippy” │ The University of Akron – 2018-2021 

• Responsible for boosting school spirit and morale by interacting with University students and representing the University throughout 

 the city of Akron, the state of Ohio, and neighboring states 

Candidate │ 36th House Seat of the Ohio House of Representatives – 2018 

• Ran on a platform of Education, Equality, and Environment with an emphasis on youth involvement in policy decisions 

• Oversaw voter outreach, communication, message delivery, and daily campaign operations 

• Garnered 2,504 votes (42.2% of the vote) in a contested primary 

 
 

 

Leadership, Service, and Interests 
 

Eagle Scout │ Scouts BSA – 2017 

• Organized and led 142 volunteers to carry out a cleanup and sustainability project at The University of Akron, Earth Day 2017 

Bike MS │ The National Multiple Sclerosis Society – 2012-2018 

• Fundraise donations to support research funding for Multiple Sclerosis and cycle in MS awareness rides, including “Pedal to the Point”  

Vintage Base Ball │ The Akron Black Stockings Vintage Base Ball Club – 2019-Present 

• Educate the community on the history and tradition of the game of “base ball” as it was played in the 1860s through active 

 demonstrations 

Other Interests 

• I enjoy playing the guitar (folk rock and rock n’ roll), as well as going to the cinema, and spending time with my significant other, Shelby 
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Ronald L. Bowman, Jr., University Registrar

Name:           John Spinner
Student ID:   4281569
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SSN: xxx-xx-9928 
Birthdate: 01-04-xxxx 
Print Date: 05/26/2023

Degrees Awarded
Degree: Bachelor of Arts
Confer Date: 12/11/2021
Degree Honors: Summa Cum Laude 
Plan: Political Science BA/JD 
Plan: MINOR - Political Science - American Politics 
Plan: MINOR - Pre-Law 

Beginning of Law Record

2021 Spring
Program: Law School Full-time Program
Plan: Law Major

Course Description Attempted Earned Grade Points

9200  602 Civil Procedure - Fed Litiga 3.000 3.000 A- 11.100
9200  607 Criminal Law 3.000 3.000 A 12.000
9200  609 Fundamentals of Lawyering 0.000 0.000 CR 0.000
9200  619 LARW I 3.000 3.000 A 12.000
9200  645 Property 4.000 4.000 A- 14.800
9200  676 Legislation and Regulation 2.000 2.000 A- 7.400

Term GPA 3.820 Term Totals 15.000 15.000 57.300

Cumulative GPA 3.820 Cumulative Totals 15.000 15.000 57.300

2021 Summer
Program: Law School Full-time Program
Plan: Law Major

Course Description Attempted Earned Grade Points

9200  620 LARW II 3.000 3.000 A 12.000

Term GPA 4.000 Term Totals 3.000 3.000 12.000

Cumulative GPA 3.850 Cumulative Totals 18.000 18.000 69.300

2021 Fall
Program: Law School Full-time Program
Plan: Law Major

Course Description Attempted Earned Grade Points

9200  601 Civil Procedure - Fed Juris 3.000 3.000 A 12.000
9200  603 Const Law: Govt Authority 3.000 3.000 A 12.000
9200  611 Contracts 4.000 4.000 A 16.000
9200  625 Torts 4.000 4.000 A 16.000
9200  656 Law Review Staff 1.000 1.000 CR 0.000
9200  688 Legal Drafting 2.000 2.000 A 8.000

Term GPA 4.000 Term Totals 17.000 17.000 64.000

Cumulative GPA 3.921 Cumulative Totals 35.000 35.000 133.300

2022 Spring
Program: Law School Full-time Program
Plan: Law Major

Course Description Attempted Earned Grade Points

9200  604 Const Law: Individual Rights 3.000 3.000 A- 11.100
9200  612 Professional Responsibility 3.000 3.000 B+ 9.900
9200  629 Secured Transactions 3.000 3.000 A 12.000
9200  656 Law Review Staff 1.000 1.000 CR 0.000
9200  661 Environmental Law 3.000 3.000 A- 11.100

Term GPA 3.675 Term Totals 13.000 13.000 44.100

Cumulative GPA 3.857 Cumulative Totals 48.000 48.000 177.400

2022 Summer
Program: Law School Full-time Program
Plan: Law Major

Course Description Attempted Earned Grade Points

9200  696 Externship Program 3.000 3.000 CR 0.000

Term GPA 0.000 Term Totals 3.000 3.000 0.000

Cumulative GPA 3.857 Cumulative Totals 51.000 51.000 177.400

2022 Fall
Program: Law School Full-time Program
Plan: Law Major

Course Description Attempted Earned Grade Points

LAWX  608 Evidence 3.000 3.000 A 12.000
LAWX  618 Advanced Legal Research 1.000 1.000 A 4.000
LAWX  622 Administr of Criminal Justice 3.000 3.000 A- 11.100
LAWX  658 Law Review Editorial Board 2.000 2.000 CR 0.000
LAWX  669 UCC-Sales 3.000 3.000 A 12.000
LAWX  684 Sem: Selected Legal Problems 3.000 3.000 A 12.000

Course Topic: Sem: Social Justice 

Term GPA 3.931 Term Totals 15.000 15.000 51.100

Cumulative GPA 3.873 Cumulative Totals 66.000 66.000 228.500
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2023 Spring
Program: Law School Full-time Program
Plan: Applied Politics - Law Major

Program: Law School Full-time Program
Plan: Constitutional Law Certificate Certification

Course Description Attempted Earned Grade Points

LAWX  653 Experiential Learning 3.000 3.000 A 12.000
Course Topic: EL: Int'l Negotiations 

LAWX  658 Law Review Editorial Board 1.000 1.000 CR 0.000
LAWX  684 Sem: Selected Legal Problems 2.000 2.000 A 8.000

Course Topic: Civ Right & Barriers to Access 
LAWX  684 Sem: Selected Legal Problems 2.000 2.000 A 8.000

Course Topic: Sem: FCIL 
LAWX  685 Wills, Trusts & Estates 4.000 4.000 A 16.000

Term GPA 4.000 Term Totals 12.000 12.000 44.000

Cumulative GPA 3.893 Cumulative Totals 78.000 78.000 272.500

Law Career Totals
Cumulative GPA: 3.893 Cumulative Totals 78.000 78.000 272.500

- - - - -  End of Transcript  - - - - 
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May 26, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

I am writing today in support of John (Noah) Spinner and to recommend him for a federal judicial clerkship. Noah is an
outstanding student and individual. He is thoughtful, kind, dedicated, hard-working, and thorough in everything he does.

Noah began his law school career in the Spring of 2021 as one of the first members in Akron’s 3+3 program, where his completed
his last year of undergrad during his first year of law school. This alone demonstrates an eagerness to enter the legal field. It was
apparent from the beginning of his first semester that he would be one of the brightest minds in my Legal Analysis, Research, and
Writing classes. He was motivated to complete both classes in the spring and summer of 2021, with the goal of earning a spot on
Akron’s Law Review before completing his first full year of school.
As both a writing professor and librarian, I urge first year law students to take to heart how important writing and research is.
There is no doubt Noah internalized this. He not only made Law Review but wrote an incredible note and is the incoming
Executive Editor of Student Writing for the upcoming school year. He has also received academic commendation for his work in
legal drafting. Halfway through his legal education, Noah has clearly demonstrated his commitment and desire for learning,
maintaining his rank well within the top 5% of his class.

Working as hard as Noah does illustrates his dedication, passion, and eagerness to succeed and make an impact on the legal
field. He clearly wants to make a difference and be a positive influence on others, as demonstrated by his leadership in the Akron
Black Stocking’s vintage baseball club, serving on student government, and being an active member and Eagle Scout in the
Scouts BSA. His choice to serve as a fellow for the Akron Law PLUS Program shows his commitment to others, especially those
less fortunate, and how important it is and how it’s possible that they could attend and succeed in law school themselves.

Having such qualities like eagerness to learn, ingenuity, and exceptional communication skills are the keys necessary to become
an asset to the legal profession. Noah encompasses all of these and would be an excellent clerk. I give him my recommendation
gladly and without hesitation. If I can be of further assistance to you in your deliberations, please contact me.

Sincerely yours,
Sarah K. Starnes, Esq.
Associate Law Librarian, Reference Services
Adjunct Professor of Legal Analysis, Research, and Writing

Sarah Starnes - sstarnes@uakron.edu - 330 972 5291
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May 26, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

I had the pleasure of teaching and supervising John Spinner. Mr. Spinner was one of my top students in my courses -
Constitutional Law I & II. Even though grades are anonymous, I have taken the opportunity of this reference letter to secure his
papers and review them. Mr. Spinner was able to digest very complex fact patterns in both exams and to identify the issues,
explain the legal aspects relating to those issues, and make conclusions. His papers were enjoyable to read.

I am not surprised that Mr. Spinner’s exams were so well-written and analytical. I also
had the opportunity to oversee his law review article “Called Strike Three.” The paper went through several drafts, as all law
review papers do, However, even in Mr. Spinner’s first draft it was clear that he had done careful research and thoughtful
analysis. His thesis was about a recent Ohio Law that provides for party labels of candidates for Ohio Courts of Appeals and
Supreme Court. As is obvious by the title, he used a baseball analogy - how an impartial “umpire” would review the pros and cons
and make a “call.” Again, Mr. Spinner’s writing is clear and analytical.
As with his exams, it was enjoyable to read. More significantly, I learned a great deal about the issues and the history, politics,
and impact of the new law.

Mr. Spinner’s resume indicates his excellence. He is a named editor of the Law Review, helps potential and new students
understand law school education and particularly Akron Law. His involvement in outside activities also shows his commitment to
whatever he does.

In addition, hidden down in his resume is an activity that shows Mr. Spinner’s sense of
fun and why I always find my interactions with him to be both serious and enjoyable. For a number of years, he had served as the
University’s mascot - Zippy. That “job” requires him to interact with lots of people and respond warmly. It also involves a great deal
of preparation and a large time commitment. He was able to do this and still manage to be a top student. That kind of time
management and personal touch shows both his maturity and competence.

I hope you will seriously consider Mr. Spinner. He is an outstanding young man - student researcher, writer, leader, person.

Please feel free to contact me by cell call or message at 928-645-7837 or email,
belsky@uakron.edu.

Sincerely yours,

Martin H. Belsky

Martin Belsky - belsky@uakron.edu - 330-972-6361
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May 26, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

Noah Spinner has asked me to write a letter of support for his application for a
clerkship in your chambers. It is my judgment, having had him for several classes
during his undergraduate career, that he is a dedicated, intelligent, and extremely
hardworking student. I have had the pleasure of having Noah in four of my classes
and I can confidently say that he is one of the best students I have had since I began
teaching at The University of Akron in the Fall of 2012. He comes to class with a
positive attitude, is always prepared, and enhances the classroom atmosphere. In
addition, he was active, engaged, and willing to participate in all the classes he took
with me.

He has asked me to provide you with insight into his writing skills and
academic successes while earning his undergraduate degree in the Political Science
Department at the University of Akron. As a result, this letter will focus on Noah’s
attributes as a student and provide insight into his abilities and character in that
regard. I believe that Noah has both the professional as well as the personal
characteristics that make him worthy of serving as a clerk. Students like Noah are
the reason that I went into teaching and I miss having him in class. Serving as a
clerk will provide him with a valuable opportunity to continue to learn and grow. At
the same time, I think he will be an asset to you as well.

Noah distinguished himself among his peers for many reasons. He was one of the
most serious and competent students in each class he took with me. His attendance
was outstanding and he consistently came to class prepared to answer questions
and he always participated in class discussions. In all of my classes, he finished the
semester near the very top of the class, no matter the subject. He was an great
student while also maintaining a rigorous work schedule outside of class. To me,
this displays his strong commitment to his studies as well as his versatility as a
student.

Noah demonstrated his intellectual ability and commitment in every class he took
with me. Students in my classes are required to participate in a range of activities in
order for me to gauge a variety of skills. He works well with others and he has
strong writing, critical analysis, and communication skills. Additionally, students
are required to read, interpret, and analyze Supreme Court decisions and scholarly
articles. These are all areas in which he excels. In addition, Noah consistently
completed and submitted his work in a timely fashion.

In my Introduction to Political Research class, he demonstrated his ability to
conduct research and write in a clear and comprehensive fashion. Though analyzing
empirical research can be a daunting task for undergraduate students, Noah did an
outstanding job. For his final paper, he displayed a firm grasp of the research
process. During the course of his research, he identified relevant variables related
to his topic. He also created clear hypotheses, located appropriate quantitative
research articles related to his topic, and he skillfully integrated his research into a
sound literature review. Finally, he created an excellent research design that could
be used to test his original hypotheses. The final result of his efforts was a
sophisticated analysis of a very important social issue.

Noah also has a strong grasp of landmark Supreme Court cases and is able to use
Supreme Court precedents to tackle current issues and questions before the courts.
Thus, he understands many of the past decisions handed down by the Court and he
can use those precedents to structure arguments on pending cases. In my
Constitutional Law and Civil Liberties classes, students are required to read and

Phillip Marcin - pjm@uakron.edu - 3309726480
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analyze Court decisions each week and critically analyze them. Each and every
week, he surpassed his peers with the quality and depth of his assignments. Each
analysis he submitted was a comprehensive and clear analysis of complicated
material.

He always received high scores on his assignments/exams. He was always prepared
when he was asked questions in class. He frequently raised insightful and
thoughtful questions about class subjects and demonstrated a strong grasp of class
material. He has excellent communication skills and is willing to work with his
fellow students. Additionally, he is an excellent writer. I can confidently say that his
contributions to my classes improved the classroom experience for everyone.
Noah is a hardworking, diligent, and serious student. He is respectful and helpful to
those around him. No matter the class or time of year, he always brought a positive
and constructive attitude to class and he was always willing to help others in need of
assistance. I have seen this firsthand many times and I know that he acts this way
consistently since he exhibited these qualities in all of his classes with me. I wish I
had an entire class full of students of his caliber.

In addition to Noah’s outstanding academic record, he genuinely cares about
improving the world around him. I believe this to be equally important to his
academic record. He is passionate about improving the world and this is reflected in
his actions. He ran for office on a platform of improving the environment and
reducing gun violence. His scholarship emphasizes greater citizen engagement in
judicial elections. He recognizes that, through hard work and dedication, he can
have a positive impact in the world. Frankly, I take comfort in the knowledge that
people like Noah will help shape the world that my two young children will grow up
in.

Ultimately it is my judgment that Noah has the skills and motivation to handle any
work he is assigned, and I believe that he will excel as a clerk in your chambers. He
is also motivated and eager to learn more and I believe that this combination of
skills and drive will serve him well in this position. In my opinion, he will be a definite
asset.

Please contact me if you would like more information or wish to speak in person, or
by phone or email.

Dr. Phil Marcin
Professor of Instruction
The University of Akron
Olin Hall 201a
Email: pjm@uakron.edu
(330) 972-6480

Phillip Marcin - pjm@uakron.edu - 3309726480
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Writing Sample 

The following writing sample is from a case and order I researched and wrote 

in collaboration with Judge J. Philip Calabrese and his law clerk during my summer 

externship experience. The parties and case number have been changed to 

protect the parties’ interest and reflect confidentiality. Certain sections have 

been omitted for length. A full version is available upon request. 

 

The case surrounds a 42 U.S.C. § 1983 claim brought by two former officers 

(plaintiffs) against their former employer, Metro City, and Metro City’s former mayor 

and interim police chief. In light of a press conference held by the interim police chief, 

which asserted allegations against plaintiffs, plaintiffs brought this suit claiming 

false light (state claim), as well as deprivation of both procedural and substantive due 

process as guaranteed by the Constitution. 

 

Sincerely, 

 

J. Noah Spinner 

 

  



OSCAR / Spinner, John (University of Akron School of Law)

John N Spinner 967

2 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

 

BUD ABBOT and 

JAKE BLUES, 

 

Plaintiffs, 

 

v. 

 

LOUISE CAMPANELLA, et al., 

 

Defendants. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Case No. 123-456 

 

Judge J. Philip Calabrese 

 

Magistrate Judge  

Jonathan D. Greenberg 

OPINION AND ORDER 

 This case stems from events transpiring on August 2, 2015, where Defendant 

Louise Campanella was arrested and subsequently acquitted on domestic violence 

charges.  Following Ms. Campanella’s arrest, Plaintiffs, Chief of Police Bud Abbot 

and Deputy Chief of Police Jake Blues, claim that Ms. Campanella, then mayor of 

Metro City, led a campaign of hostility and retribution against the police department 

because of their involvement in her arrest.  Plaintiffs assert that Ms. Campanella’s 

vendetta against them and the City’s police department eventually led to their 

departure from the City’s employ.   

 Following Plaintiffs’ leave from the City, Interim Police Chief Leo McGary 

conducted an internal investigation into Plaintiffs’ handling of Ms. Campanella’s 

case.  After the investigation, Mr. McGary held a press conference, summarizing the 

investigation and its findings.  Plaintiffs assert that Mr. McGary’s statements put 

them in a false light by accusing them of tampering with evidence.  Plaintiffs sued 
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Ms. Campanella, Mr. McGary, and Metro City, asserting that Defendants deprived 

them of procedural and substantive due process, defamed them, invaded their 

privacy, breached their settlement agreement, and that they have since spoliated 

evidence.  Each Defendant now moves for summary judgement.  For the reasons that 

follow, the Court GRANTS in part Defendants’ motions for summary judgment and 

DISMISSES all of Plaintiffs’ claims.  

BACKGROUND 

Having reviewed the record, construing the facts in light most favorable to 

Plaintiffs, the non-moving parties, the Court’s decisions is based on the following 

facts. 

A. The Arrest 

On August 2, 2015, members of the City’s police department responded to Ms. 

Campanella home upon suspicion of domestic violence against her son.  (ECF No. 1, 

¶ 12, PageID #8.)  Mr. Abbot, the Chief of Police for the City, instructed his 

department to take the case to an outside prosecutor for impartial and independent 

review.  (Id., ¶ 15, PageID #9.)  The outside prosecutor recommended charges against 

Ms. Campanella for domestic violence, which was seconded by an assistant county 

prosecutor seconded the recommendation.  (Id., ¶ 16 & 17, PageID #9.)  Ms. 

Campanella was then arrested and charged with domestic violence and aggravated 

menacing.  (Id., ¶ 18, PageID #9.)  A special prosecutor and visiting judge were 

assigned to her case.  (Id.) 
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Ms. Campanella’s arrest was widely publicized by local media.  (ECF No. 62. 

PageID #1599.)  The charges against Ms. Campanella were eventually dismissed 

after a finding that the evidence against Ms. Campanella was inadmissible.  (Id., ¶ 

19, PageID #10.)  Ms. Campanella and the City ultimately reached a financial 

settlement following her acquittal.  (ECF No. 64, PageID #1883.)  This agreement, 

while confidential, was made public at the urging of the City Council, paid Ms. 

Campanella $450,000 and contained waiver and release provisions.  (ECF No. 63. 

PageID #1674; ECF No. 64-8.) 

B. Ms. Campanella’s Police Department Reform 

Plaintiffs maintain that following these events, Ms. Campanella began a 

campaign of retribution against them and the City’s police department.  (Id., ¶ 21, 

PageID #10.)  Plaintiffs claim that Ms. Campanella changed work hours, sick-time, 

and complaint policies and procedures against fellow officers.  (ECF No. 1, ¶ 19, 

PageID #11.)  Ms. Campanella maintained that the reforms were a key part of her 

initial election campaign and the policies implemented were meant to “enhance 

efficiency and professionalism of the police force.”  (ECF No. 62-1, ¶¶ 3–5, PageID 

#1619.)  

Plaintiffs assert that Ms. Campanella’s actions ultimately led to their 

premature exits from the City’s police department.  (Id., ¶ 20(A), (B), PageID #11.)  

Citing Ms. Campanella and Mr. McGary’s “campaign of harassment,” Mr. Blues 

retired and left the force in January 2016. (Id., ¶ 20(A), PageID #11.)  Mr. Abbot was 

subsequently “suspended and dismissed” by Ms. Campanella on June 7, 2016, for 
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incompetency, neglect of duty, insubordination, and other various infractions.  (Id., ¶ 

20(B), PageID #11; ECF No. 64.3.)  Both Mr. Abbot and Mr. Blues entered into 

settlement agreements with the City upon their departures.  (Id., ¶¶ 20(A), 20(B), 

PageID #11.)  The settlement agreements established rights and relationships 

between Plaintiffs and the City, including pension and benefit rights, release and 

waiver of claims and actions against the City and its employees arising out of 

Plaintiffs’ departure, and confidentiality with respect to the terms of the settlement 

agreements. (ECF No. 63-9; ECF No. 63-11.)  

Following Mr. Blues’s departure, Mr. McGary, a retired Cleveland police officer 

and reserve officer with the City, was then appointed as the Interim Deputy Chief on 

March 8, 2016.  (ECF No. 1, ¶ 5, PageID #6; ECF No. 65, PageID # 2101.)  Mr. McGary 

was then promoted to the City’s Interim Chief of Police on June 7, 2016.  (ECF No. 

65, PageID #2102.) 

C. The Internal Investigation 

When Mr. McGary became Interim Police Chief, he found in the Deputy Chief’s 

desk—which was formerly Mr. Blues’s—a flash drive containing information 

regarding Ms. Campanella’s domestic-violence case. (ECF No. 65, PageID #2102).  

Later, on June 1, 2017, Mr. McGary was asked by the City’s attorneys to obtain Ms. 

Campanella’s case file, which he was told had been copied numerous times by Mr. 

Abbot and Mr. Blues.  (Id.)  Mr. McGary, who then moved into Chief of Police’s office—

Mr. Abbot’ former office, discovered numerous documents and files concerning Ms. 

Campanella’s arrest not included in the initial report.  (Id., PageID #2102–03.)   
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Concerned about these findings, Mr. McGary compiled the evidence and 

conducted an internal investigation into Ms. Campanella’s arrest and how it was 

handled.  Before releasing his findings, Mr. McGary had his investigation report 

reviewed by James McDonnell, a special prosecutor appointed by the City to oversee 

the investigation.  (ECF No. 65, PageID #2103.)  Mr. McDonnell opined that the 

investigation was sufficient to establish probable cause to arrest Mr. Abbot and Mr. 

Blues for tampering with evidence and that that Mr. Abbot’ actions constituted as a 

dereliction of duty.  (ECF No. 62-5)  

D. The Press Conference 

Later on, various members of the public demanded the release of Ms. 

Campanella’s arrest records and settlement agreement with the City.  (ECF No. 1, ¶ 

22, PageID #12.)  On July 29, 2017, City Councilman Kevin Roberts submitted a 

records request under Ohio law to obtain documents relating to Ms. Campanella’s 

settlement agreement and arrest, threatening a lawsuit if the records remained 

withheld.  (ECF No. 52-8, PageID #832–33; ECF No. 62, PageID #1600; ECF No. 70, 

PageID #2196.)  At the direction of Ms. Campanella, partial records of her settlement 

agreement and arrest were released, including the settled amount.  (ECF No. 70, 

PageID #2196; ECF 52-9, PageID #834–38.) 

Shortly thereafter, on August 3, 2017, Mr. McGary held a press conference at 

the direction of the City.  (ECF No. 1, ¶ 23, PageID #23.)  In his remarks, Mr. McGary 

noted that it was an election year and wanted to get the facts straight regarding Ms. 

Campanella’s arrest.  (ECF No. 62-6.)  Although he never mentioned Mr. Abbot and 



OSCAR / Spinner, John (University of Akron School of Law)

John N Spinner 972

7 

Mr. Blues by name, Mr. McGary stated that there was probable cause to bring 

charges of tampering with evidence against two supervisory officers of the City’s 

police department at the time of Ms. Campanella’s arrest.  (ECF No. 62-6; See also 

ECF No. 1, ¶ 23, PageID #13.)  Mr. McGary made these remarks while also noting 

the reviewing prosecutor recommended the City not pursue the criminal charges.   

(ECF No. 62-6.)  Mr. McGary continued that the officers’ investigation into Ms. 

Campanella was politically motivated, and the charges imposed were “trumped-up” 

in retaliation against Campanella.  (Id.)   

Following these events, Ms. Campanella lost her reelection campaign.  (ECF 

No. 1, ¶ 26, PageID #14.)  Plaintiffs allege that during the remainder of Ms. 

Campanella’s term, Ms. Campanella and Mr. McGary destroyed or altered evidence 

to interfere with or obstruct any potential action involving Plaintiffs.  (Id., ¶¶ 76–81, 

PageID #26.)  No documents or other forms of evidence alleged to have been destroyed 

have been proffered by Plaintiffs, and no evidence has been provided to further 

support their claim for spoliation of evidence.  

PROCEDURAL HISTORY 

[This section has been omitted for length. Plaintiffs had originally filed separate 

claims in state court in 2017, removing them then to federal court. Upon their 

removal, motion for summary judgement was granted in favor of Defendant Metro 

City, and claims against Metro City were dismissed.] 
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SUMMARY JUDGEMENT STANDARD 

Summary judgment is appropriate “if the movant shows that there is no 

genuine dispute as to any material fact and the movant is entitled to judgment as a 

matter of law.”  Fed. R. Civ. P. 56(a).  On a motion for summary judgment, “the judge’s 

function is not [] to weigh the evidence and determine the truth of the matter but to 

determine whether there is a genuine issue for trial.”  Anderson v. Liberty Lobby, Inc., 

477 U.S. 242, 249 (1986).  The Court, in doing so, must view the evidence in the light 

most favorable to the non-moving party.  Kirilenko-Ison v. Board of Educ. of Danville 

Indep. Schs., 974 F.3d 652, 660 (6th Cir. 2020) (citing Matsushita Elec. Indus. Co., 

475 U.S. 574, 587 (1986)). 

 “The party seeking summary judgment has the initial burden of informing the 

court of the basis for its motion” and identifying the portions of the record “which it 

believes demonstrate the absence of a genuine issue of material fact.”  Tokmenko v. 

MetroHealth Sys., 488 F. Supp. 3d 571, 576 (N.D. Ohio 2020) (citing Celotex Corp. v. 

Catrett, 477 U.S. 317, 322 (1986)).  The non-moving party must then “set forth specific 

facts showing there is a genuine issue for trial.”  Id. (citing Anderson, 477 U.S. at 

250). “When the moving party has carried its burden under Rule 56(c), its opponent 

must do more than show there is some metaphysical doubt as to the material facts.”  

Matsushita, 475 U.S. at 586.   

If a genuine dispute exists, meaning “the evidence is such that a reasonable 

jury could return a verdict for the nonmoving party,” summary judgement is not 

appropriate.  Tokmenko, 488 F. Supp 3d at 576 (citing Anderson, 477 U.S. at 250).  If 
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the evidence, however, “is merely colorable or is not significantly probative,” 

summary judgment for the movant is proper.  Id.  The “mere existence of some factual 

dispute between the parties will not defeat an otherwise properly supported motion 

for summary judgment.”  Scott v. Harris, 550 U.S. 372, 380 (2007) (quoting Anderson, 

477 U.S. at 247–48).   

“Just as plaintiff may not rely on conclusory allegations to proceed past the 

pleading stage, so too a plaintiff may not rely on conclusory evidence to proceed past 

the summary-judgment stage.”  Viet v. Le, 951 F.3d 818, 823 (6th Cir. 2020) (cleaned 

up).  “Conclusory statements unadorned with supporting facts are insufficient to 

establish a factual dispute that will defeat summary judgment.”  Id.  (quoting 

Alexander v. CareSource, 576 F.3d 551, 560 (6th Cir. 2009)). 

ANALYSIS 

I. Section 1983 Claims 

Plaintiffs, in Count I and II of their complaint, allege that Defendants deprived 

them of procedural and substantive due process because they were not afforded a 

name-clearing hearing after the August 2017 press conference.  (ECF No. 1, ¶ 41, 

PageID #17–18.) 

Section 1983 makes a person acting under color of State law liable for depriving 

a citizen of rights, privileges, or immunities guaranteed by the Constitution or federal 

law. 42 U.S.C. § 1983.  Therefore, to find a person liable under Section 1983, the 

alleged person must be (1) acting under color of State law and (2) must have deprived 

the injured party of rights, privileges, or immunities guaranteed by the Constitution 
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or federal law.  Bloch v. Ribar, 156 F.3d 673, 677 (6th Cir. 1998) (citing Parratt v. 

Taylor, 451 U.S. 527, 535 (1981)).  

The Court finds that both Mr. McGary and Ms. Campanella were acting under 

color of State law.  While there is a dispute as to whether Mr. McGary was properly 

appointed as the interim chief of police, there is no dispute that Mr. McGary was 

charged with and carried out the responsibilities and duties of chief of police for 

Defendant City.  Further, because the City directed Mr. McGary to hold the press 

conference in which the claims in this case arise, the Court concludes that Mr. 

McGary was acting within his official capacity under the color of State law when he 

made his remarks. 

As for Ms. Campanella, her involvement in the August 2017 press conference 

is disputed, but for the sake of this motion, is not disputed that any action she is 

alleged to have taken was when she was mayor of the City.  

Therefore, the question then is whether Ms. Campanella and Mr. McGary 

deprived Plaintiffs of their due process rights.  

I.A. Procedural Due Process Claim 

[This section has been omitted for length. The Court found that “Plaintiffs proffer[ed] 

no evidence to support their constitutional right to a name-clearing hearing.”] 

I.B. Substantive Due Process Claim 

Plaintiffs also assert a substantive due process claim under Section 1983.  They 

allege that Defendants violated their rights by depriving them of their reputations, 
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good names, prospective job opportunities, and lost wages because of the August 2017 

press conference. 

There are two types of substantive due process claims:  (1) “claims asserting 

[a] denial of a right, privilege, or immunity secured by the Constitution or by federal 

statute other than procedural claims” and (2) actions by government officials that 

“shock the conscience.”  Meritek v. Blalock, 983 F.2d 1353, 1367-68 (6th Cir. 1993); 

see also Braley v. City of Pontiac, 906 F.2d 220, 224-25 (6th Cir. 1990); Wilson v. Beebe, 

770 F.2d 578, 583 (6th Cir. 1985).  Plaintiffs maintain their claim falls into the latter 

category only.  (ECF No. 71, PageID #2412–13.)   

The Court adopts a high standard when determining if conduct by government 

officials shocks the conscience.  See Garcia v. Thorne, 520 F. App’x. 304, 309 (6th Cir. 

2013).  Conduct that shocks the conscience must be so severe “as to transcend the 

bounds of ordinary tort law and establish a deprivation of constitutional rights,” and 

violate the decencies of civilized conduct.  Parate v. Isibor, 868 F.2d 821, 833 (6th Cir. 

1989) (quotation omitted); Range v. Douglas, 763 F.3d 573, 589-90 (6th Cir. 2014).  

The conduct must be “truly extraordinary in nature.”  Draw v. City of Lincoln Park, 

491 F.3d 550, 556 (6th Cir. 2007); see also Garcia, 520 F. App’x at 309.  

Plaintiffs allege that Defendants’ conduct, namely the statements made by Mr. 

McGary, shock the conscience.  Specifically, Plaintiffs claim that Mr. McGary’s  

appearing in a police uniform and claiming to be the chief of police, having the city 

council president authorize a special prosecutor to investigate Ms. Campanella’s 2015 

arrest, publicly accusing Plaintiffs of tampering with evidence and obstruction of 
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justice, and asserting he was appalled by Plaintiffs’ conduct in Ms. Campanella’s 2015 

arrest shocks the conscience.  (ECF No. 71, PageID #2405–06, 2412–13.)  Plaintiffs 

also allege Ms. Campanella’s act of releasing a press statement calling them “rogue 

police leaders” further shocks the conscience.  (ECF No. 70, PageID #2203.) 

Drawing all reasonable inferences in favor of Plaintiffs, the non-moving 

parties, and ignoring for the moment that Plaintiffs were not deprived of any property 

right, the Court is not convinced that the statements made by Mr. McGary shocked 

the conscience.  See Garcia, 520 F. App’x at 309 (concluding multiple calls made by 

the police in the middle of the night does not shock the conscience); Parate, 868 F.2d 

at 832–33 (concluding not renewing a contract of employment does not shock the 

conscience; Vasquez v. City of Hamtramck, 757 F.2d 771, at 772–73 (6th Cir. 1985) 

(concluding an alleged “malicious prosecution” and issuing a warrant for unpaid 

parking tickets does not shock the conscience); Lillard v. Shelby Cnty. Bd. of Educ., 

76 F.3d 716, 726 (6th Cir. 1996) (concluding even a track coach slapping a student in 

the face, as the Sixth Circuit so finds, falls short of “brutal” or “inhumane” activities 

as to shock the conscience).  

Nothing said during the press conference violated the “decencies of civilized 

life” nor “transcend[ed] the bounds of ordinary tort law.” The press conference was 

initiated at the public’s inquiry of Campanella’s arrest and at the City’s urging.  (ECF 

No. 1, ¶¶ 22–23, PageID #12–13; ECF No. 71, PageID #2405.)  Mr. McGary merely 

rehashed what the internal investigation uncovered, which was reviewed by an 
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independent special prosecutor.  (ECF No. 65, PageID #2103.) Therefore, Defendants’ 

undisputed actions and relevant conduct fails to shock the conscience.  

II. State Claims 

[This section has been omitted for length. The Court however found “[i]n light of the 

procedural background of this case—specifically that Plaintiffs had an opportunity to 

litigate their claims in state court, the complexity of the pending states claims, and 

the interests of judicial economy —the Court DISMISSES WITHOUT 

PREJUDICE Plaintiff’s State-law claims of defamation, invasion of privacy, breach 

of contract, and spoilation of evidence.”] 

CONCLUSION 

  For the foregoing reasons, the Court GRANTS Defendant motion to summary 

judgement on Plaintiffs’ Section 1983 claims (Counts I & II) and DISMISSES them 

WITH PREJUDICE.  Further, the Court DISMISSES WITHOUT PREJUDICE 

Plaintiffs’ State-law claims (Counts III–VI.) 

 

 SO ORDERED. 

Dated:  [____________] 

 

J. Philip Calabrese 

United States District Judge 

Northern District of Ohio 
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Brandon Splitter
1228 Prospect St., Apt. 3
Ann Arbor, Michigan 48104
(417) 434-8858
bsplit@umich.edu

June 12, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

I am a rising third-year student at the University of Michigan Law School and I am writing to apply for a clerkship in your chambers
for the 2024-2025 term.

Prior to law school, I graduated with a bachelor's degree in computer science and worked for two years as a production software
engineer. This experience taught me how to manage dozens of assignments simultaneously while maintaining a high level of
precision. My work history aided me significantly during my time as a law clerk for the Seattle Immigration Court this previous
summer where I had the opportunity to draft numerous orders. This summer, I am interning with the American Civil Liberties Union
of Indiana where I am continuing to hone my research and writing skills while also assisting with ongoing litigation. My ideal job as
an attorney is serving as a civil rights litigator. Clerking for you would be both an honor and an invaluable experience in further
developing myself as a future litigator.

I have attached my resume, law school transcript, and a writing sample for your review. Letters of recommendations from the
following individuals are also attached:

Professor Barbara McQuade: bmcquade@umich.edu, (734) 763-3183
Professor Ellen Katz: ekatz@umich.edu, (734) 647-6241
Immigration Judge Kenneth Sogabe: Kenneth.Sogabe@usdoj.gov, (206) 342-7255

Thank you for your time and consideration.

Respectfully,
Brandon Splitter 
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1228 Prospect St., Apt. 3 | Ann Arbor, MI 48104 
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EDUCATION 
UNIVERSITY OF MICHIGAN LAW SCHOOL Ann Arbor, MI 
Juris Doctor  May 2024 (Expected) 
Activities:  Michigan Law Review: Senior Editor; Henry M. Campbell Moot Court Competition; Michigan 

Advocates for Civil Justice: Communications Chair; American Constitution Society: Outreach 
Chair, 1L Representative; Michigan Voting Project: Special Projects; 1L Oral Advocacy 
Competition: Logistics/External Outreach Coordinator, Semi-Finalist 

 
UNIVERSITY OF MISSOURI Columbia, MO 
Bachelor of Engineering in Computer Science, magna cum laude | Minor in Mathematics May 2018 
Honors:  Mizzou ’39; Residential Life Hall of Fame; Mizzou Scholars Award; Garmin Scholarship; 
  Engineering Excellence Award; Discovery Fellow 
Activities:  MizzouThon: Vice President; It’s On Us: Campus Organizer; Omicron Delta Kappa: President; 
  Resident Advisor & Freshman Seminar Teacher 
 
EXPERIENCE 
AMERICAN CIVIL LIBERTIES UNION OF INDIANA Indianapolis, IN 
Legal Intern  Summer 2023 
 
DEPARTMENT OF JUSTICE – EXECUTIVE OFFICE FOR IMMIGRATION REVIEW Seattle, WA 
Law Student Volunteer Intern May 2022 – Aug 2022 

• Wrote draft decisions for Immigration Judges after researching case law, applying sections of the 
Immigration and Nationality Act, and reviewing the evidentiary record 

• Observed over a dozen hearings conducted by ten different Immigration Judges and discussed the cases 
with the Immigration Judges afterward 

• Participated in trainings concerning immigration law and administrative law 
 
CERNER   Kansas City, MO 
Production Software Engineer Aug 2019 – Jun 2021 

• Managed dozens of assignments simultaneously while providing updates to clients and other teams 
• Reviewed and analyzed dozens of programs consisting of over fifty thousand lines of code 
• Collaborated with various teams and clients on problems spanning multiple pieces of software 
• Corresponded with clients and interpreted technical issues into plain language for client communications 

 
UNIVERSITY OF MISSOURI - ENGINEERING DEPARTMENT Columbia, MO 
Teaching Assistant: Algorithm Design & Programming I & II/Intro to Cryptography  Jan 2016 – May 2019 

• Taught and supervised labs of 30+ students per lab while providing feedback on areas of improvement  
 
GARMIN  Olathe, KS 
Software Intern  May 2018 – Aug 2018 

• Organized and updated code to allow for more efficient testing of defects within software 
 
CERNER  Kansas City, MO 
Software Intern  May 2017 – Aug 2017 

• Implemented metrics measuring software to allow for more accurate analysis of users’ workflow 
 
ADDITIONAL 
Volunteer: Non-partisan Election Challenger, Mizzou Alternative Breaks, STRIPES (free, safe-ride program) 
Interests: Chess, Hiking, and Tennis 



OSCAR / Splitter, Brandon (The University of Michigan Law School)

Brandon  Splitter 983

Control No: E196761401 Issue Date: 06/01/2023 Page  1

The University of Michigan Law School
Cumulative Grade Report and Academic Record

Name: Splitter,Brandon A

Student#: 90337201

Continued next page >

This transcript is printed on special security paper with a blue background and the seal of the University of Michigan. A raised seal is not required.

A BLACK AND WHITE TRANSCRIPT IS NOT AN ORIGINAL

 

Subject

Course 

Number

Section 

Number Course Title Instructor

Load 

Hours

Graded

Hours

Credit 

Towards 

Program Grade

Fall 2021 (August 30, 2021 To December 17, 2021)

LAW  510 001 Civil Procedure Nicholas Bagley 4.00 4.00 4.00 B+

LAW  520 002 Contracts Daniel Crane 4.00 4.00 4.00 A

LAW  580 001 Torts Roseanna Sommers 4.00 4.00 4.00 A-

LAW  593 003 Legal Practice Skills I Mark Osbeck  he-him-his 2.00 2.00 S

LAW  598 003 Legal Pract:Writing & Analysis Mark Osbeck  he-him-his 1.00 1.00 S

Term Total GPA:  3.666 15.00 12.00 15.00

Cumulative Total GPA:  3.666 12.00 15.00

Winter 2022 (January 12, 2022 To May 05, 2022)

LAW  530 001 Criminal Law Barbara Mcquade 4.00 4.00 4.00 B+

LAW  540 002 Introduction to Constitutional Law Evan Caminker 4.00 4.00 4.00 A-

LAW  594 003 Legal Practice Skills II Mark Osbeck  he-him-his 2.00 2.00 S

LAW  660 001 Boundaries of Citizenship Rebecca Scott 3.00 3.00 3.00 B+

Term Total GPA:  3.445 13.00 11.00 13.00

Cumulative Total GPA:  3.560 23.00 28.00

Fall 2022 (August 29, 2022 To December 16, 2022)

LAW  536 001 Nat'l Security & Civ Liberties Barbara Mcquade 3.00 3.00 3.00 A-

LAW  653 001 Employment Discrimination Zachary Fasman 4.00 4.00 4.00 B+

LAW  791 002 Environmental Crimes Michael Fisher

Warren Harrell

3.00 3.00 3.00 B+

LAW  793 001 Voting Rights / Election Law Ellen Katz 4.00 4.00 4.00 A

Term Total GPA:  3.585 14.00 14.00 14.00

Cumulative Total GPA:  3.570 37.00 42.00
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Subject

Course 

Number

Section 

Number Course Title Instructor

Load 

Hours

Graded

Hours

Credit 

Towards 

Program Grade

Winter 2023 (January 11, 2023 To May 04, 2023)

LAW  669 002 Evidence Len Niehoff 4.00 4.00 4.00 B+

LAW  807 001 Civil Rights Litigation Nakisha Chaney 3.00 3.00 3.00 A

LAW  920 001 Civil-Criminal Litigation Clnc David Santacroce

Victoria Clark

4.00 4.00 4.00 B+

LAW  921 001 Civil-Criminal Litig Clnc Sem David Santacroce

Victoria Clark

3.00 3.00 3.00 A-

Term Total GPA:  3.535 14.00 14.00 14.00

Cumulative Total GPA:  3.560 51.00 56.00

Fall 2023 (August 28, 2023 To December 15, 2023)

Elections as of: 06/01/2023

LAW  601 001 Administrative Law Tabatha Abu El-Haj 4.00

LAW  677 001 Federal Courts Gil Seinfeld 4.00

LAW  681 001 First Amendment Don Herzog 4.00

LAW  836 001 The United Nations Kristina Daugirdas 2.00

End of Transcript
Total Number of Pages   2
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UNIVERSITY OF MICHIGAN LAW SCHOOL
625 South State Street

Ann Arbor, Michigan 48109-1215

Ellen D. Katz
Ralph W. Aigler Professor of Law

June 11, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

Brandon Splitter, an applicant for a clerkship in your chambers, has asked me to write a letter of recommendation on his behalf. I
am very pleased to do so.

I met Brandon last fall when he enrolled in a course I teach on voting rights and election law. Prepared, thoughtful and engaged,
Brandon was absolutely wonderful in class. Brandon tended not to offer the first hand up when I presented a question to the
class, opting instead to listen to the discussion develop. When he joined in, it was to offer a fresh perspective rather than pile on
or rehash what had already been said. His comments were consistently informed and well-reasoned and addressed a wide range
of topics.

Brandon was, for instance, intrigued by the competing ways ideas about corruption and the appearance of corruption factor into
campaign finance law, on the one hand, and the voter identification debate, on the other. Brandon usefully parsed differences in
the how these ideas were deployed, and ways, both empirically and theoretically, to distinguish between them. Brandon was also
interested in applications of foundational First Amendment principles, including the prohibition on identity-based discrimination
among speakers, in light of the twists and turns manifest in a century of doctrine. When examining recent decisions involving the
Voting Rights Act, Brandon demonstrated mastery of complex rulings and offered reasoned analysis of their tensions and
implications. In the context of racial gerrymandering, Brandon challenged the role of expressive harms, finding the concept
inchoate and ultimately insubstantial in this context. And when we turned to Bush v. Gore, Brandon provided a nuanced
assessment of competing accounts of institutional overreach. In short, Brandon was fascinated in topic after topic, and enriched
the class with comments that were informed and insightful. His final exam was well written and argued and amply displayed his
mastery of the material.

In conversations with Brandon both in and out of class, I have found him to be an unassuming person who does not engage in
self-promotion. He is smart, conscientious and thoughtful. I think he will be a wonderful law clerk and I am very pleased to
recommend him to you.

Sincerely, 

Ellen D. Katz

Ellen Katz - ekatz@umich.edu - 734-647-6241
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   U.S. Department of Justice 
   Executive Office for Immigration Review 

 
   Immigration Court 

                                    915 2nd Avenue, Suite 613,  
                                    Seattle, WA 98174     

 
April 26, 2023 

 
Clerkship Selection Committee  
clerkships@umich.edu 

 
 Re: Brandon Splitter 
 

To whom it may concern, 
 

Please accept this letter in support of Brandon Splitter’s Federal clerkship application for the 
2023-2024 hiring cycle. Based on my experience working with Brandon at the Seattle 
Immigration Court, I submit the highest recommendation on his behalf. 
 
Brandon was a summer intern at the Seattle Immigration Court in 2022. He worked diligently on a 
complex written decision involving numerous legal issues related to credibility and eligibility for 
asylum, withholding of removal, and protection under the Convention Against Torture. Brandon 
researched, analyzed, and drafted a decision which set the gold standard for the work produced by 
a summer intern. I had approximately fifteen non-substantive edits to the entire 20-page decision, 
which serves as a testament to his razor-sharp legal analysis and unparalleled writing skill. I was 
thoroughly impressed by the quality of work produced by a law school student with no 
background in immigration law. 
 
In addition to his stellar research and writing skills, Brandon is personable and engaging. We had 
many occasions to discuss his career goals and aspects of his personal life. He was open to all 
advice, professionally and personally. Brandon asked insightful questions about the law and his 
career. I thoroughly enjoyed speaking and working with him and I trust anyone else would feel the 
same.  
 
I feel Brandon would be an asset to any Federal court that makes the easy choice to hire him. 
Please contact me if you have any questions or would like to discuss Brandon’s qualifications 
further. 
 
Sincerely,  

 
 
 

Kenneth Sogabe 
Immigration Judge 
Kenneth.Sogabe@usdoj.gov 
(206) 342-7255 
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UNIVERSITY OF MICHIGAN LAW SCHOOL
625 South State Street

Ann Arbor, Michigan 48109

Barbara L. McQuade
Professor from Practice

June 09, 2023

The Honorable Juan Sanchez
James A. Byrne United States Courthouse
601 Market Street, Room 14613
Philadelphia, PA 19106-1729

Dear Judge Sanchez:

I am writing to recommend Brandon Splitter for a clerkship in your chambers. Brandon is a rising third-year student at the
University of Michigan Law School, where he serves as a senior editor on the Michigan Law Review. Brandon is an exceptional
student with a rare skill set – he combines excellent writing with a background in computer science and math. As a result, he is
able to conduct methodical legal analysis and express his conclusions clearly.

I first got to know Brandon when he was a student in my first year Criminal Law class. In that class of approximately 80 students,
Brandon stood out as someone who was deeply engaged in the material and eager to discuss issues of law and policy. I later had
the pleasure of having Brandon in my National Security and Civil Liberties course, and once again, he consistently made
meaningful contributions in class. I know from my conversations with Brandon outside of class that he seeks a career in public
interest and hopes to serve as a law clerk both to improve his skills and to explore career possibilities to find his best fit to serve
the public.

Before coming to law school, Brandon worked for two years as a software engineer. His experience in solving problems and
working in teams will serve him well as a law clerk. He brings to his law studies a maturity gained from working in a competitive
business environment where he was accountable to supervisors, colleagues, and clients. He has also served as a teaching
assistant, a job that has helped him learn to explain complex concepts by breaking them down into smaller component parts. All
of these experiences will help make Brandon a successful law clerk and lawyer.

I previously served as U.S. Attorney for the Eastern District of Michigan. In that role, I had the opportunity to hire more than 60
lawyers, and Brandon has the kinds of qualities that I would look for in a new hire—a strong intellect, an ability to work with others
respectfully, and effective communication skills. Brandon possesses all of these qualities in abundance, which will make him a
tremendous resource as a law clerk.

I know from my own experience as a law clerk that a judge’s chambers can be like a family, so it is important to bring in clerks
who will get along with others, respect confidences, and perform every task with enthusiasm and excellence. I think Brandon is
very well suited to succeed in this environment. He will be an able assistant to any judge who hires him as a clerk. He has the
intellectual capacity to tackle and solve challenging legal problems, he can express his ideas effectively in writing, and he will be a
wonderful colleague.

For all of these reasons, I enthusiastically recommend Brandon Splitter for a clerkship in your chambers. Please let me know if I
can provide any additional information.

Sincerely,

Barbara L. McQuade

Barbara McQuade - bmcquade@umich.edu - 734-763-3813
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Brandon Splitter 
1228 Prospect St., Apt. 3 | Ann Arbor, MI 48104 

(417) 434-8858 • bsplit@umich.edu • he/him 
 

Writing Sample 
 

This writing sample is an excerpt from a draft of an order that I worked on during my 
summer 2022 internship at the Department of Justice – Executive Office for Immigration Review 
(“EOIR”). I have permission to use this as a writing sample. Certain aspects of the decision have 
been fictionalized to protect the confidentiality of the parties involved. These fictionalizations 
include: names, dates, and geographic information (though the events did occur within Ukraine). 
The case originally involved an asylum claim based on harm the respondent suffered because of 
her Evangelical Christian religion and support of Ukraine during the 2014 Russia annexation of 
Crimea. After Russia’s most recent invasion of Ukraine in 2022, the respondent’s claim expanded 
to include a well-founded fear of future persecution. 
 

The writing sample is my own work. It has been lightly edited. These edits were primarily 
stylistic changes such as grammar, spelling, and sentence structure. The analysis itself and 
application of case law is my own. I have omitted portions of the order due to its length. If you 
wish to view the decision in full, please let me know. 

 
The EOIR has an appendix which modifies common legal citations made when filing with 

the Immigration Court. The most relevant change within the appendix for the below writing sample 
is for citations to the Immigration and Nationality Act which states that “there is generally no need 
to provide the Public Law Number, the Stat. citation, or U.S.C. citation.  EOIR will presume INA 
citations refer to the current language of the INA unless the year is provided.” Appendix I – 
Citations, The United States Department of Justice, https://www.justice.gov/eoir/reference-
materials/general/shared-appendices/i (last updated Aug. 25, 2022). 
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I. ANALYSIS 

A. Asylum 

To qualify for a grant of asylum, the applicant bears the burden of proof in establishing 

that they meet the statutory definition of a refugee. INA § 208(b)(1)(B). The Immigration and 

Nationality Act defines a “refugee” as any person who is outside of their country of nationality 

who is “unable or unwilling to return to, and is unable or unwilling to avail himself or herself of 

the protection of, that country because of persecution or a well-founded fear of persecution on 

account of race, religion, nationality, membership in a particular social group, or political opinion.” 

Id. § 101(a)(42)(A). 

Additionally, an applicant must submit an application for asylum within one year of the 

applicant’s arrival in the United States. Id. § 208(a)(2)(B). The Court finds that the lead respondent 

timely filed her asylum application. The lead respondent entered the United States on June 16, 

2015, and filed her Form I-589 on April 27, 2016. See Exh. 2 at 1. 

The Department of Homeland Security  has not argued that the lead respondent’s 

application is otherwise barred under the INA. As such, the only question before the Court is 

whether the lead respondent is considered a refugee under the INA, and if so, whether she merits 

asylum as a matter of discretion. 

1. Past Persecution 

An applicant advancing a claim of past persecution bears the burden of establishing that 

they (1) suffered harm rising “to the level of persecution;” (2) “the persecution was committed by 

the government, or forces that the government was unable or unwilling to control;” and (3) “the 

persecution was on account of one or more protected grounds.” Kaur v. Wilkinson, 986 F.3d 1216, 

1221 (9th Cir. 2021) (quoting Bringas-Rodriguez v. Sessions, 850 F.3d 1051, 1062 (9th Cir. 2017) 
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(en banc)). The applicant must demonstrate that a protected ground is “one central reason” for why 

they were harmed or why they fear harm in the future. INA § 208(b)(1)(B)(i). 

a. Harm Rising to the Level of Persecution 
 
 Persecution “is an extreme concept that means something considerably more than 

discrimination or harassment.” Sharma v. Garland, 9 F.4th 1052, 1060 (9th Cir. 2021) (quoting 

Donchev v. Mukasey, 553 F.3d 1206, 1213 (9th Cir. 2009)). “Because it is an extreme concept, 

persecution ‘does not include every sort of treatment our society regards as offensive.’” Id. 

(quoting Ghaly v. INS, 58 F.3d 1425, 1431 (9th Cir. 1995)). Harms otherwise not amounting to the 

level of persecution can be considered cumulatively and potentially form a claim for asylum. Aden 

v. Wilkinson, 989 F.3d 1073, 1083 (9th Cir. 2021) (quoting Korablina v. INS, 158 F.3d 1038, 1044 

(9th Cir. 1988)). Factors the Court may consider include “physical violence and resulting serious 

injuries, frequency of harm, specific threats combined with confrontation, length and quality of 

detention, harm to family and close friends, economic deprivation, and general societal turmoil.” 

Sharma, 9 F.4th at 1063. The final decision of the Court on what constitutes past persecution is 

“heavily fact-dependent.” Singh v. INS, 134 F.3d 962, 967 (9th Cir. 1998). 

. . . . 

i. Legal Analysis 

As stated previously, persecution is an “extreme concept” that does not include every 

mistreatment that our society would find offensive. Sharma, 9 F.4th at 1060. As such, even though 

the harm suffered by the lead respondent is repugnant, that does not mean the maltreatment she 

faced meets the high legal definition of persecution.  

Though cruel, the instances where other students bullied and insulted the lead respondent 

when she was younger would not rise to the level of persecution since persecution is “something 
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considerably more than discrimination or harassment.” Id. Additionally, students cutting the lead 

respondent’s backpack when she was younger would also not amount to persecution. This is true 

even if it resulted in financial hardship on her and her parents, since it would not rise to the level 

of “substantial economic disadvantage” that would have interfered with their livelihood. Hussain 

v. Rosen, 985 F.3d 634, 647 (9th Cir. 2021) (citation omitted) (noting that the petitioner’s business 

being burned down in an attack did not amount to “substantial economic disadvantage” since he 

was able to continue his job). The Ninth Circuit has stated that a “significant consideration” in 

determining whether a petitioner’s past harm meets the legal definition of persecution is if they 

were subject to “significant physical violence,” and whether they suffered “serious injuries that 

required medical treatment.” Sharma, 9 F.4th at 1061 (citation omitted). As concerning as it is that 

other students would kick the lead respondent, the declarations submitted by the lead respondent 

do not indicate that she received medical treatment, nor do they specify any injuries sustained as a 

result from those incidents. Thus, as unfortunate as those incidents are, they do not meet the legal 

definition of persecution. 

The lead respondent also wrote in her declaration that the middle school she attended 

threatened her with expulsion if she did not renounce her faith. The Ninth Circuit has ruled that a 

petitioner being forced to abandon their faith can contribute to a finding of past persecution. See 

Guo v. Sessions, 897 F.3d 1208, 1215–17 (9th Cir. 2018) (finding past religious persecution based 

on the totality of circumstances where petitioner suffered physical harm and was also forced to 

abandon his religious worship). However, the school did not expel the lead respondent despite the 

lead respondent refusing to renounce her faith. The Court finds the school’s decision not to impose 

consequences for the lead respondent’s decision not to renounce her faith reduces the severity of 

this incident. The Court finds this incident by itself does not constitute persecution. Cf. id. at 1215 
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(“In evaluating religious persecution claims, we have previously focused on how substantially the 

government (or other individuals that it was unable or unwilling to control) have restrained a 

petitioner's practice of his or her religion.”) (citations omitted). 

The final harm that occurred to the lead respondent was when three men surrounded her 

and threatened the lead respondent and her family. After the lead respondent moved her family 

into her parent’s house, she received an anonymous phone call where someone threatened her in a 

similar manner as the three men did. The Ninth Circuit has recognized that threats can amount to 

persecution when the threats are “repeated, specific and combined with confrontation or other 

mistreatment.” Duran-Rodriguez v. Barr, 918 F.3d 1025, 1028 (9th Cir. 2019); see also Molina v. 

Garland, 37 F.4th 626, 634 (9th Cir. 2022) (“death threats alone can constitute persecution”) 

(citations omitted). However, the threats against the lead respondent lacked specificity, were 

anonymous and not necessarily by the same actor each time and were not related to the previous 

mistreatment the lead respondent suffered. As such, these threats by themselves would not amount 

to persecution. 

The lead respondent suffered a variety of harms throughout her life that, considered 

separately, do not rise to the level of persecution. Early in her life, other students bullied and 

harassed the lead respondent. The other students also kicked her on two separate occasions and cut 

her backpack frequently. The lead respondent was threatened with expulsion from school if she 

did not renounce her faith—though this threat never came to fruition. As an adult, three men 

approached the lead respondent and threatened to kill her and her family. The lead respondent then 

received an anonymous phone call after moving into her parent’s house stating similar threats. 

Ultimately, the Court acknowledges that this is a close case and probably that none of the harms 

viewed in isolation could constitute persecution. However, when considered cumulatively, the 
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harms experienced by the lead respondent rise to the level of persecution under a totality of the 

circumstances. Aden v. Wilkinson, 989 F.3d 1073, 1083 (9th Cir. 2021) (“The key question is 

whether, looking at the cumulative effect of all the incidents a petitioner has suffered, the treatment 

she received rises to the level of persecution.”) (quoting Korablina v. INS, 158 F.3d 1038, 1044 

(9th Cir. 1988)). 

b. Committed by the Government or by Forces the Government is Unable or 
Unwilling to Control 

 
 Even though the Court finds that the harm the lead respondent previously suffered rises to 

the level of persecution, the lead respondent must also show that “the persecution was committed 

by the government, or forces that the government was unable or unwilling to control.” Kaur, 986 

F.3d at 1221. The lead respondent does not claim to have been harmed by a government actor, thus 

the question at hand is whether the government was unable or unwilling to control the forces that 

harmed her. 

 The lead respondent did not attempt to report the incidents that occurred during her 

childhood to the police because “things like that would not be considered substantial [enough] to 

initiate law enforcement.” Exh. 6 (additional declaration by the lead respondent). The lead 

respondent also did not mention contacting the police about the three men who threatened her. 

However, not reporting instances of harm to the police does not reveal an unwillingness or inability 

of the government to control private actors; instead, it “leaves a gap in proof about how the 

government would respond if asked, which the petitioner may attempt to fill by other methods.” 

Bringas-Rodriguez, 850 F.3d at 1066. Ways of filling this evidentiary gap include: 1) 

“demonstrating that a country’s laws or customs effectively deprive the petitioner of any 

meaningful recourse to governmental protection,” 2) “describing ‘[p]rior interactions with the 

authorities,’” 3) “showing that others have made reports of similar incidents to no avail,” 4) 
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“establishing that private persecution of a particular sort is widespread and well-known but not 

controlled by the government,” or 5) “convincingly establish[ing] that [reporting] would have been 

futile or [would] have subjected [the applicant] to further abuse.” Id. (alterations in original) 

(citations omitted). 

 The lead respondent has not shown that government officials would be unwilling or unable 

to protect her due to her religion. Apart from Russian-occupied lands, there does not appear to be 

significant religious discrimination by government officials against members of the Protestant or 

Evangelical Christian faith. See Exh. 6 at 71–73 (Ukraine 2020 International Religious Freedom 

Report). The report notes that in Russian-controlled areas, such as in parts of Ukraine’s Donetsk, 

authorities “continued to harass Protestant congregations attempting to host public religious 

events” even if they had proper registration. Id. In the report, it also referenced religious experts 

that claimed the authorities’ actions were an attempt to “undermine a strong prewar presence of 

Protestants in the region.” Id.  

The State Department report does not describe similar issues outside of Russian-controlled 

territories. See generally id. at 50–89. If similar problems existed in areas of Ukraine not controlled 

by Russia, such as Centerville, then the report likely would have noted such discrimination, 

especially since it explored these issues in detail for Russian-controlled areas. Since the report 

does not make note of such discrimination, this tends to demonstrate the situation is not so severe 

as to prevent the Ukrainian government from protecting individuals from harm due to their 

religious beliefs. Additionally, the law in Ukraine provides for antidiscrimination screening of 

“draft legislation and government regulations, including for discrimination based on religion.” See 

id. at 56 (emphasis added). As such, since the lead respondent has not demonstrated that 

Centerville is currently under Russian control, the record of evidence does not support a finding 
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that if the lead respondent had reported these incidents to the police, they would have been unable 

or unwilling to assist her. Thus, based on the record of evidence provided, the lead respondent has 

not met her evidentiary burden in regards to the harm she faced on account of her religion.1 

 Turning to the threats the lead respondent received from anonymous men, the Court also 

finds she did not show the government of Ukraine was unwilling or unable to protect her from 

these individuals. The record does not establish whether the three men who confronted and 

threatened the lead respondent did so on account of her religion or because of the lead respondent’s 

family’s support for Ukraine. In either case, the lead respondent has also not demonstrated that the 

government would have been unable or unwilling to protect them from these anonymous men. The 

lead respondent did not allege she contacted the police. Further, she did not provide evidence 

detailing the inability of the government to protect similarly situated individuals, nor that there 

were customs or laws at the time making the government unwilling to protect her. As such, the 

lead respondent has also not met her evidentiary burden in showing that the persecution the lead 

respondent faced previously was by forces the government was unable or unwilling to control. 

2. Well-Founded Fear of Future Persecution 

As the lead respondent did not demonstrate that she suffered past persecution, it is her 

burden to show she has a well-founded fear of future persecution on account of a protected ground. 

See Deloso v. Ashcroft, 393 F.3d 858, 863 (9th Cir. 2005); see also INA § 101(a)(42)(A). To meet 

this burden, she must demonstrate that she has both a “subjectively genuine and objectively 

reasonable” fear of future persecution. Bringas-Rodriguez, 850 F.3d at 1062 (citation omitted). 

 
1 The Court acknowledges that the lead respondent was told to renounce her faith or face expulsion when she was in 
middle school. While distressing, the lead respondent has not indicated if this school was run by the state nor who 
specifically made these threats. The Court also notes that the lead respondent was not expelled from school even after 
she refused to denounce her faith. Thus, without more specific information and because the lead respondent remained 
at school despite still practicing her faith, the Court does not find that the Ukrainian government was unable or 
unwilling to protect the lead respondent. 
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Additionally, the respondent must show that the feared persecution would be committed either by 

the government or by an actor the government is unable or unwilling to control. Singh v. INS, 94 

F.3d 1353, 1360 (9th Cir. 1996). 

 Based on the lead respondent’s written statements and other evidence in the record, the 

Court finds she has demonstrated a subjective fear of harm. Parada v. Sessions, 902 F.3d 901, 909 

(9th Cir. 2018). Below, the Court will analyze the remaining components of a well-founded fear 

of future persecution. 

a. Objectively Reasonable Fear 
 

To meet the objective prong, the applicant must show there is a “reasonable possibility” 

that she will be singled out individually for persecution if removed to Ukraine. 8 C.F.R. § 

1208.13(b)(2)(iii). An applicant can meet this prong by showing there is a ten percent likelihood 

that they will be persecuted. Wakkary v. Holder, 558 F.3d 1049, 1052–53 (9th Cir. 2009) (citing 

INS v. Cardoza-Fonseca, 480 U.S. 421, 440 (1987)). The applicant can also meet this objective 

prong by demonstrating that there is a “systematic ‘patter or practice’ of persecution against the 

group to which [they] belong[] in [their] home country.” Id. At 1060; see also 8 C.F.R. § 

1208.13(b)(2)(iii). 

 The Court finds that there is a reasonable possibility that if the lead respondent returns to 

Ukraine, she could suffer harm that would rise to the level of persecution. On February 24, 2022, 

Russian President Vladimir Putin ordered a military invasion of Ukraine. See Exh. 6 at 99 

(Amnesty International article). Since then, the Russian and Ukrainian forces have remained 

engaged in a military conflict. The lead respondent has submitted various news articles and other 

country condition evidence detailing the atrocities that Russian forces have committed against 

Ukrainian citizens. An article from April 7, 2022 highlighted numerous accounts from Ukrainian 
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citizens showing “that unarmed civilians in Ukraine are being killed in their homes and streets in 

acts of unspeakable cruelty and shocking brutality.” See id. at 102. Other Ukrainian citizens 

testified that they saw numerous instances of violence and intimidation. In Hostomel, one man 

stated that he saw a dormitory of people who were taking refuge from shelling who were forced to 

go outside. Once they did, Russian military officers immediately fired gunshots above them, 

forcing them to drop to the ground. Id. at 109. Two Ukrainian citizens from Bucha also stated that 

snipers regularly fired at them when they attempted to salvage food from a destroyed grocery store. 

Id.  

Another article from April 30, 2022 quoted U.S. Secretary of State Antony Blinken stating 

that “[w]hat we’ve seen in Bucha is not the random act of a rogue unit,” and that instead it is “a 

deliberate campaign to kill, to torture, to rape, to commit atrocities.” Id. at 111 (National Public 

Radio article). There have also been over 400 allegations of rape against Ukrainian citizens 

committed by Russian forces according to the Ukrainian ombudsman. Id. at 118. A different article 

from April 21, 2022, noted that Human Rights Watch researchers in Bucha “found extensive 

evidence of summary executions, other unlawful killings, enforced disappearances, and torture, all 

of which would constitute war crimes and potential crimes against humanity.” Id. at 135 (Human 

Rights Watch article). Other Ukrainian citizens described seeing bodies found near the highway 

to Kyiv and near a train station in what appeared to be summary executions—which are prohibited 

as a crime under international law. Id. at 139–40. In an article from May 31, 2022, the chief 

prosecutor of Ukraine, Iryna Venediktova, told reporters that there are around 15,000 suspected 

war crimes that have been committed by Russian forces since the war began. See Exh. 7 at 8 

(British Broadcasting Corporation article). An article from April 6, 2022, notes that President Putin 

has stated that he does not recognize Ukraine’s right to exist. Id. at 100 (Atlantic Council article). 
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The article also states President Putin has said Ukraine is “anti-Russia” and is run by “neo-Nazis.” 

Id. Additionally, government officials, such as President Joseph Biden and Prime Minister Justin 

Trudeau, have described President Putin’s actions as genocide. Id. at 98 (National Public Radio 

article).  

 Given the extensive evidence of reported atrocities committed by Russian forces in the 

early stages of the war, the Court further finds the record of evidence establishes a reasonable 

possibility that Russian forces will persecute the lead respondent in the same manner it has 

persecuted other civilians in Ukraine. The Court acknowledges that there is uncertainty 

surrounding the conflict in Ukraine and the direction the war will take in coming months. However, 

in light of the evidence provided to the Court, the Court finds the lead respondent has demonstrated 

there is at least a reasonable possibility, a ten percent chance or more, that Russian forces would 

harm her in a manner that rises to the level of persecution. Wakkary, 558 F.3d at 1052–53. 
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